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THESIS ABSTRACT 

In Canada freedom of information must be viewed in the context of gov

erning -- how do you deal with an abundance of information while balancing a 

diversity of competing interests? How can you ensure people are informed 

enough to participate in crucial decision-making, yet willing enough to let some 

administrative matters be dealt with in camera without their involvement in every 

detail. In an age when taxpayers' coalition groups are on the rise, and the gov

ernment is encouraging the establishment of Parent Council groups for schools, 

the issues and challenges presented by access to information and protection of 

privacy legislation are real ones. 

The province of Ontario's decision to extend freedom of information legis

lation to local governments does not ensure, or equate to, full public disclosure of 

all facts or necessarily guarantee complete public comprehension of an issue. 

The mere fact that local governments, like school boards, decide to collect, 

assemble or record some information and not to collect other information implies 

that a prior decision was made by "someone" on what was important to record or 

keep. That in itself means that not all the facts are going to be disclosed, regard

less of the presence of legislation. The resulting lack of information can lead to 

public mistrust and lack of confidence in those who govern. This is completely 

contrary to the spirit of the legislation which was to provide interested members 

of the community with facts so that values like political accountability and trust 

could be ensured and meaningful criticism and input obtained on matters affect

ing the whole community. 

This thesis first reviews the historical reasons for adopting freedom of 

information legislation, reasons which are rooted in our parliamentary system of 

government. However, the same reasoning for enacting such legislation cannot 

be applied carte blanche to the municipal level of government in Ontario, or 
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more specifially to the programs, policies or operations of a school board. The 

purpose of this thesis is to examine whether the Municipal Freedom of 

Information and Protection of Privacy Act, 1989 (MFIPPA) was a neccessary step 

to ensure greater openness from school boards. Based on a review of the 

Orders made by the Office of the Information and Privacy Commissioner/Ontario, 

it also assesses how successfully freedom of information legislation has been 

implemented at the municipal level of government. The Orders provide an oppor

tunity to review what problems school boards have encountered, and what guid

ance the Commissioner has offered. Reference is made to a value framework as 

an administrative tool in critically analyzing the suitability of MFIPPA to school 

boards. 

The conclusion is drawn that MFIPPA appears to have inhibited rather 

than facilitated openness in local government. This may be attributed to several 

factors inclusive of the general uncertainty, confusion and discretion in interpret

ing various provisions and exemptions in the Act. Some of the uncertainty is due 

to the fact that an insufficient number of school board staff are familiar with the 

Act. The complexity of the Act and its legalistic procedures have over-formalized 

the processes of exchanging information. In addition there appears to be a con

cern among municipal officials that granting any access to information may be 

violating personal privacy rights of others. These concerns translate into indeci

sion and extreme caution in responding to inquiries. The result is delay in 

responding to information requests and lack of uniformity in the responses given. 

However, the mandatory review of the legislation does afford an 

opportunity to address some of these problems and to make this complex Act 

more suitable for application to school boards. In order for the Act to function 

more efficiently and effectively legislative changes must be made to MFIPPA. It is 

important that the recommendations for improving the Act be adopted before the 

government extends this legislation to any other public entities. 
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CHAPTER 1 

INTRODUCTION 

In Canada, as elsewhere, access to information legislation has resulted 

largely from the lack of procedures and processses available to citizens who 

want be better informed about what information is being collected and retained 

by government. The old cliche that "knowledge is power" is one of the major 

reasons why this legislation has been adopted at all three levels of Canadian 

government. Access to the right information is often seen as a means of achiev

ing real power. This thesis argues, however, that the Ontario Municipal Freedom 

of Information and Protection of Individual Privacy in Municipalities and Local 

Boards Act (hereinafter referred to as MFIPPA or the Act), in its existing form, is 

unsuitable for the entities of municipal government, and specifically for school 

boards. While good intentions, and substantial time and debate paved the way 

for MFIPPA, the rationale for the legislation governing the federal and Ontario 

governments does not necessarily apply in full to Ontario's school boards. 

Bill 49 (MFIPPA) was passed by the Ontario Legislature on December 

14th, 1989 and came into effect on January 1 st, 1991. A copy of the Act can be 

found in Appendix Q. As noted in Chapter 2, both the federal and provincial 

governments already had analogous legislation extending to their ministries, 

agencies, boards, commissions and corporations. However, as of January 1st, 

1991, the Act also extended freedom of information and protection of privacy 

principles to more than 25,000 municipal institutions, including municipal corpo

rations, school boards, public utilities commissions, hydro electric commissions, 

transit commissions, police services boards, conservation authorities, boards of 

health and other local boards. While the Act applied to all of these entities, this 

thesis will focus solely on the Act's impact on school boards. 
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(A) THESIS OVERVIEW 

Chapter 1 provides an overview of the thesis by highlighting aspects from 

each of the other chapters. It also explains the research methodology and the 

issues addressed in a questionnaire circulated to Ontario school boards to 

ascertain their experiences with MFIPPA. Finally, the chapter outlines the basic 

concepts of the values framework which was used to analyze the suitability of 

this legislation as it relates to school boards. 

In support of the hypothesis that Ontario's freedom of information legisla

tion is not suitable for application to school boards, Chapter 2 examines the his

torical reasons for government secrecy and the underlying rea~ons for demand

ing more openness that led to the introduction of the initial federal legislation. 

While most citizens can support the concept of maintaining secrecy in the inter

est of national security, uncertainty arises as to whom we should delegate the 

awesome authority to determine what documents should be classified as top 

secret. The potential for abuse is real, especially in the form of covering up a 

politically embarrassing document. The other major reasons for limiting the pub

lic's right to know were the traditional oath of official secrecy sworn by public 

servants, the principle of parliamentary supremacy, the notion of ministerial 

responsibility and the limited legal challenges offered by the judiciary, coupled 

with the judicial deference given to executive decisions made by government offi

cials. Over time these traditions have given rise to debate regarding the need for 

political accountability in a democracy. Access to information is a key ingredient 

for an informed and educated electorate who want to participate in the decision

making process. The amount of information being assimilated by the emerging 

use of computer technology, with all its inherent complexities and capabilities, is -

also a factor that justifies the need for this legislation at certain levels of govern

ment, but not necessarily in its current form at the local level. 
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Chapter 2 also examines the slow progress made by the Canadian and 

Ontario governments and their various task forces and commissions, in studying 

the need for, and then introducing, legislation at the federal and provincial levels 

dealing with freedom of information and protection of privacy. The most impor

tant step in this process, for the purposes of this thesis, was the decision to 

apply the provincial legislation to all municipalities, school boards and agencies 

without affording any of these institutions an opportunity for input on the practical 

implications of this decision. The Williams Commission, upon which most of the 

legislation is based, did not deal with its applicability to local government, primar

ily because it was not the original intention of the government to extend the legis

lation this far. 

Nonetheless, the existing legislation governing school boards came into 

effect on January 1, 1991. Chapter 3 contains an overview of the legislation 

itself, and the various practical steps required from boards of education in order 

to comply with the Act. In addition the role of the Office of the Information and 

Privacy Commissioner/Ontario (hereinafter referred to as the Office of the 

IPC/Ontario or just the IPC) and Management Board is explained. 

Aside from taxpayers or school board employees relying on MFIPPA, 

there was a suspicion that it would be heavily used by the media to obtain infor

mation on a vast array of subject matters, and on a host of controversial educa

tional issues from the officials making decisions. Chapter 4 of the thesis shows 

that the media's usage of MFIPPA has been surprisingly minor. Several possible 

explanations for the reluctance of the media to utilize the legislation are also 

explored. 

The nature of some real and potential requests have raised numerous 

questions and issues of concern for students, school administrators and 

trustees, some of which are outlined in Chapter 5. 

The purpose of Chapter 6 is to examine the actual cases presented to the 
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IPC Office, and the subsequent orders made by it, in order to determine whether 

or not school boards across Ontario were experiencing a collective uncertainty 

about the application of this new legislation to some very practical situations 

affecting school board programs, policies, and personnel. Many issues and 

questions are raised in this chapter by the review of orders directly involving 

school boards. Was the Act interfering with the normal exchange of information 

by introducing an overly-formalized process? Did school board personnel feel 

they were adequately trained to deal with requests under the Act, and did fund

ing permit the allocation of the necessary staff and resources? Are school 

boards overly cautious about infringing the Act, which tends to lead to legalism 

and delay? What dangers exist in applying this legislation to the operation of 

school boards? While there are many questions, the cases decided so far offer 

only limited guidance to school boards, and do little to diminish the complexity of 

the legislation. 

Chapter 7 outlines some of the problems ariSing during the implementa

tion of this legislation over the past three years. Boards of education were not 

consulted prior to the enactment of MFIPPA. Fortunately, however, a mandatory 

review period was incorporated in the Act in order to provide for a review of the 

legislation's effectiveness. A survey of a selected group of school boards across 

Ontario assisted in formulating a list of concerns, some of which were also identi

fied in the provincial three-year review of the analogous provincial freedom of 

information legislation. In Chapter 8 a number of recommendations are present

ed for making the Act more suitable for school boards. 

(8) RESEARCH METHODOLOGY 

Several research methods were utilized to obtain the background informa

tion and data for the preparation of this thesis. An initial computer search on the 
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topic of access to information revealed an enormous amount of general literature 

on this subject, but less on the Canadian situation and even less on school 

boards. There were only a few articles and several government publications, 

guides and newsletters, which were too basic in nature to be of much more than 

limited use. The scarcity of specific literature pertaining to school boards could 

be attributed to the fact that MFIPPA only came into force in 1991. Therefore, in 

order to understand why the legislation was enacted, a broader search was 

made to gather information on the historical reasons and political climate that 

gave rise to the need generally for access to information legislation, initially at the 

federal and the provincial levels of government, and then later at the municipal 

level. This involved reading numerous books on the topic, a review of several 

scholarly articles, a further computer search for other relevant documents, and 

an examination of newspaper articles to determine how the media had respond

ed to the municipal legislation. 

The third research step involved the preparation of a questionnaire that 

was distributed to a cross-section of school boards located throughout Ontario. 

The purpose of the questionnaire was to assess how boards of education have 

responded to the legislation coming into force, and what, if any, obstacles or con

cerns they had encountered.(1) A copy of the questionnaire can be found in 

Appendix "An. 

(el THE QUESTIONNAIRE 

An issue identified in the questionnaire was how school boards coped with 

the enactment of this legislation. Did they hire new staff or assign the responsi

bilities to existing employees? Did the school boards only comply with the basic 

requirements of the Act or did they create additional mechanisms like procedural 

manuals or training videos to increase their staff's familiarity and efficiency with 
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the Act? Each board was asked about what information or training sessions 

were provided to its staff, and how it would rate its staff's awareness and under

standing of the legislation. Since the intention of the legislation was to facilitate 

obtaining access to information held by local government, each board was asked 

to report on the number and types of requests it had received, and its experi

ences with the appeal process. Lastly each board was asked to elaborate on 

any barriers it had encountered in interpreting or applying the legislation, and to 

express any adm inistrative concerns about the Act. 

(D) VALUE FRAMEWORK 

In order to analyze whether the legislation is suitable for school boards, a 

value framework for the study of public administration was used. (2) It is argued 

that certain administrative values held by individuals within an organization are 

reflected in administrative performance. The most important administrative val

ues are neutrality, accountability, efficiency, effectiveness, responsiveness, repre

sentativeness, integrity and fairness. In relation to this thesis the value frame

work is useful for examining the nature and extent of coordination within and 

between governments in the formulation and implementation of the freedom of 

information legislation, and, ultimately, it provides a conceptual framework from 

which to judge the suitability and effectiveness of the current legislation as it 

applies to school boards. 

The concept of value neutrality is based on the assumption that bureau

crats can never be completely value neutral in making and recommending deci

sions. The opportunity to inject their own views into decisions is always present, 

and raises the importance of the second concept, that of administrative -

accountability. II Accountability involves concern for the legal, institutional and 

procedural means by which bureaucrats can be obliged to answer for their 
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actions. II (3) The emphasis on accountability is evident in the public's concern 

about holding public servants accountable for the efficient and effective use of 

public funds. 

This leads to the third and fourth values, namely those of administrative 

efficiency and effectiveness. These two values are interdependent but distinct in 

meaning. In some circumstances they complement one another, but in others 

they may conflict. Efficiency is defined as a measure of performance that may 

be expressed as a ratio between input and output. (4) In contrast effectiveness 

is a measure of the extent to which an activity achieves the objectives of an orga

nization. (5) 

The fifth value is that of administrative responsiveness, which refers to 

the inclination and the capacity of public servants to respond to the needs and 

demands of both political institutions (the legislators) and the general public, as 

well as the specific individuals affected by their administrative decisions or rec

ommendations. (6) 

The preservation of public trust and confidence in government is depen

dent on maintaining the sixth value of integrity, used here to refer to ethical per

formance. (7) Adherence by public servants to high ethical standards is an 

essential ingredient in maintaining public trust in a policy, process or system. 

The last concept in the value framework is that of equity or fairness. 

Public servants are increasingly expected to consider whether their decisions 

and recommendations are fair, both in substance and process. 

Each of these values from the value framework was used in the thesis as 

a conceptual tool to assess the suitability of MFIPPA to school boards. 
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ENDNOTES TO CHAPTER 1 

1. See Appendix A for a copy of the questionnaire sent to 102 Ontario school 

boards which represented a cross-section of very smail, small, mid-size, large 

and very large boards from different regional areas of Ontario. Fifty per cent of 

the boards responded to the survey and provided the data base for this thesis. 

2. This value framework was first set out in Kenneth Kernaghan, "Changing 

Concepts of Power and Responsibility in the Canadian Public Service," 

Canadian Public Administration, vol.21 (Fall 1978) pp. 389-406. 

3. Kernaghan, Kenneth; Siegel, David, Public Administration in Canada. A Text 

2nd edition. Scarborough: Nelson Canada, 1991, p.282. 

4. Ibid, p.282. 

5. Ibid, p.282. 

6. Ibid, p.283. 

7. Ibid, p.284. 
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CHAPTER 2 

HISTORICAL DEVELOPMENT OF ACCESS TO INFORMATION LEGISLATION 

I HISTORICAL REASONS FOR RESTRICTING PUBLIC ACCESS TO GOVERNMENT INFORMATION 

Today's society views access to information at all levels of government as 

a prerequisite to an informed electorate. Public accountability is an expectation 

of premiers, cabinet ministers, aldermen and trustees alike. But it took many 

years of debate and public pressure before the current federal, provincial and 

municipal legislation established a statutory "public right to know II about infor

mation that previously had been kept secret. A brief review of some of the obsta

cles that prevented legislative reform taking place earlier or faster helps to 

explain the political concerns and the public pressure that ultimately gave rise to 

freedom of information legislation. It also illustrates why the arguments for 

access to information in the federal sphere may not be applicable to local gov

ernment institutions like school boards. 

Historically, restrictions on access to information were based on the tradi

tion of official secrecy and the accompanying attempt to maintain ministerial 

responsibility within our parliamentary system of government. The overall need 

to preserve national security was also cited as a primary consideration for declin

ing to disclose information that could be detrimental to the public interest. Each 

of these factors, which will be reviewed in the following paragraphs, contributed 

to the slow development of access legislation. It took a period spanning almost 

three decades before statutory permission was given to grant access to certain 

information held by the federal, provincial and, most recently, municipal levels of 

government. 
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(A) Parliamentary Supremacy 

British parliamentary practice includes the following features: the com

mon law doctrine of Crown privilege; the tradition of ministerial responsibility; the 

historical government preference for confidentiality; a classification system for 

government documents designed to preserve their secrecy; and an anonymous 

public service conditioned to adhere to bureaucratic secrecy and governed by 

the policy that all documents are secret unless specifically declared to be public. 

(1) In Canada we have inherited the British system of "parliamentary suprema

cy" according to which Parliament can make any law and no person or body can 

override or set aside legislation validly enacted by Parliament. Theoretically, 

this means that nothing is beyond parliamentary authority and the courts are 

subordinate to the legislative branch, that is , the courts recognize as law the 

rules which Parliament makes by legislation. (2) The parliamentary system of 

government tends to perpetuate a paternalistic view about the state. By its 

design a parliamentary system means political power is only regulated by and 

subject to regular elections. It is of course influenced heavily by such organiza

tions as the media and pressure groups. Aside from these periodic checks the 

Canadian political system operates in a quasi-autonomous fashion by relying on 

the integrity of elected officials; this can result in declining public trust in them 

and a growing abuse of political power. Restricted access to information also 

means that opposition politicians are less able to question or criticize public ser

vants, at least on an informed basis. Maintaining the balance between the par

liamentary tradition of government accountability to the electorate and the pub

lic's right to know is an ongoing challenge. 

(8) Ministerial Responsibility 

The notion of ministerial responsibility is inherent in the concept of parlia-
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mentary supremacy. It has been defined as "a constitutional convention that the 

Cabinet and its members are individually and collectively responsible to the 

House of Commons. II (3) Since the Cabinet is selected from the ranks of the 

political party commanding the majority of seats in the House of Commons, gov

erning ministers have the authority to force bills through the legislature. Intrinsic 

to the parliamentary system is the principle that each member of the government 

(Le. the Cabinet) must publicly support all activities and policies carried out in the 

name of the government or resign. Consequently, our political system allows a 

decline in the effectiveness of the legislature in representing the will of the voters 

or in responding to their concerns, and thereby jeopardizes overall public respect 

for government institutions. Despite the personal views of elected officials, the 

reality is that party solidarity usually prevails over any decisions to resign, and 

the false commitment to a government position only fortifies the growing mistrust 

of the electorate. 

Some have expressed the view that ministerial responsibility is an outdat

ed concept in light of the growing complexity of government activities. (4) The 

volume of activity has in practical terms made it impossible for a minister to exer

cise complete control over his/her department or portfolio. Instead, the minister 

must rely on non-elected public servants for their expertise and recommenda

tions. But are the public servant's decisions about policy-making and administra

tion to be regarded as actions of the minister? In practical terms they are, since 

many elected officials lack the personal knowledge of, or experience in, their 

portfolio, and must rely heavily on public servants for advice and for the adminis

tration of policies and programs. In the management of government information, 

this creates a conundrum for public servants who must face the daily dilemma of 

determining what should be disclosed and what should be kept as secret. The 

greater administrative secrecy of government; the greater the lack of public con

fidence. 
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(C) Tradition of Official Secrecy 

Public servants swear an oath of office and secrecy not to disclose infor

mation gained through their employment. Adherence to this oath is maintained 

by the threat of administrative or criminal sanctions for any breach.(S) In addition 

the concept of "government property" in information is codified in the federal 

Official Secrets Act.(6) 

Many feel that the official secrets legislation has fostered a general aura of 

secrecy about government in Canada. The Mackenzie Commission described 

the Canadian Official Secrets Act as "an unwieldy statute couched in very broad 

and ambiguous language and possessing unusual and extraordinarily onerous 

evidentiary and procedural provisions." (7) The Act also imposes penalties for 

communications of secret information by recipients of official information (most 

often the press, but potentially anyone); for unlawful retention of documents; and 

for failure to take reasonable care of retained documents. (8) All information 

learned by public servants in the course of their duties is considered "official" 

regardless of its nature, importance or original source. Consequently, while free

dom of information laws seek to regulate the public's access to government infor

mation which is not deemed secret, official secrecy legislation continues to con

cern itself with the protection of secret government information from unautho

rized disclosure. 

(D) Judicial Deference to Ministerial Discretion 

Historically the tradition of official secrecy created procedural obstacles to 

those seeking to secure access to government information primarily because of -

the broad discretion granted to the minister's public servants and the deference 

provided by the judiciary in support of the minister's decisions. If the minister 
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made an executive decision to refuse access, then an individual had no recourse 

of appeal except to commence an action in the Federal Court by way of seeking 

the issuance of a prerogative writ of mandamus, and then only when he or she 

had the requisite "standing."(9) If the Crown could demonstrate that its servant 

was acting in his or her official capacity and there was no statutory duty obligat

ing him or her to produce the document, the Crown could successfully defend 

any action for disclosure. This was usually not difficult since most statutes are 

either silent as to the public's access to government papers, or explicitly stipulate 

non-disclosure. Of more significance was the fact that there was a need for cost

ly and time-consuming legal proceedings to challenge an administrative decision, 

which in itself would have discouraged most citizens from pursuing the release of 

the information.(10) 

A further frustration was the attitude of the judiciary. Historically judges 

deferred to executive decisions by ministers on the basis that the protection of 

the public interest was paramount, and must override any private right to produc

tion or disclosure. This reasoning enabled government officials by the mere clas

sification of documents to shield them from public scrutiny. For many years 

Canadian courts accepted the principle of IICrown privilegell , whereby if the 

appropriate minister swore in an affidavit that disclosure of the requested docu

ment would be contrary to the public interest, as evidenced by its contents or the 

class of documents, the court would, without consideration of any other underly

ing motives, support the minister's decision.(11) The judiciary has been criti

cized for not challenging the merits and motives of whether such blanket protec

tion was justified. Interestingly, until 1968 the courts never attempted to invoke 

their judicial discretion or power to inspect the documents "in camera" in order to 

determine the propriety of the ministerial objection. However, the Conway & -

Rimmer(12) decision granted the courts the authority to inspect documents in 

camera and to overrule the past practice of Crown privilege. This case gave the 
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judiciary the opportunity to demonstrate both the public's interest in the adminis

tration of justice and the need for the judiciary to retain the power to assess on a 

case-by-case basis whether the contents are to be protected or severed, or dis

closed partially or completely. Decisions such as this made it clear that the mere 

labeling of a document as official or confidential did not always in itself warrant its 

non-disclosure; rather there needed to be some potential injury to the public 

interest as well. 

Theoretically the Canadian judiciary is independent and is not politically 

responsible to either Parliament or the executive, so it can be characterized as 

impartial. This independence would allow for the courts to intervene in com

plaints about access to information and help quash any public concerns that an 

official's refusal is a cover-up. While ministerial responsibility may be threatened 

by subjecting the minister's claim of privilege to judicial review, the judiciary rep

resents the only alternative social institution to which the executive would con

ceivably surrender sensitive documents for detailed scrutiny. In addition, courts 

have the benefit of securing the assistance of experts in deciding complex mat

ters, and the option of determining these matters in camera, both of which would 

be beneficial in the adjudication of freedom of information questions.(13) 

Unfortunately, in 1970 the Federal Court Act by section 41 codified the law 

and curtailed the court's jurisdiction (as derived from the Conway & Rimmer 

decision) to examine any documents in matters of "international relations, nation

al defense or security, federal-provincial relations, or Cabinet confidences, " 

when a Minister's affidavit certified a potential injury arising from disclosure.(14) 

This legislation abrogated the rights of litigants to challenge a ministerial claim 

for protection by giving the ministerial affidavit a conclusive status. It appears we 

came full circle with the enactment of this legislative protection. 
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(E) Preserving National Security 

We live in a security-conscious world. Confrontation between world pow

ers and the continuing presence of terrorism dictate the necessity for measures 

to guard our national security. Few would argue that information about our 

nation's security does not require protection from unauthorized disclosure. 

Information truly relating to national security is generally not for public consump

tion. Many of the most controversial cases concerning the proliferation of sensi

tive information have related to the preservation of our national security. (15) 

The courts have been very sensitive to the executive's plea that national security 

is at risk, and have been reluctant to investigate these assertions. The resulting 

dilemma is that the public has no opportunity to review or seek accountability 

from the security and intelligence services which claim confidentiality of docu

ments in the interest of preserving national security. 

One of the initial problems is the ambiguity inherent in such vague termi

nology as "national security"-- which even today remains undefined. What crite

ria should the executive employ to reach a conclusion that the documents fall 

within this class of protection, and what degree of potential harm must be per

ceived? Could not the perceived harm depend on the individual identifying and 

classifying the documents in question? 

According to the MacKenzie Report, there have been four categories of 

classified documents, namely, Top Secret; Secret; Confidential and 

Restricted.(16) The classifications are in themselves ambiguous to apply. In 

practical terms, the more likely information is perceived as "Top Secret" the more 

likely barriers will exist to preclude its disclosure. This issue of "subjectivity" 

continues to be a legitimate concern when different individuals with differing val

ues and views are able to classify documents. Naturally the potential for abuse 

is real, especially in circumstances of covering up a politically embarrassing doc-

- 15 -



ument. But why all the need for "secrecy" if not for the preservation of national 

security? Rowat attributes the secrecy to the need to conceal mistakes, 

favoritism, political patronage, wrongdoing or corruption. (17) Overall the cumu

lative effect of the oaths of secrecy, the Official Secrets Act, the document clas

sification system, and the limited role of the judiciary to intervene, helped to per

petuate the veil of secrecy surrounding some matters, and eventually contributed 

to the demand for greater openness from government and more public account

ability. 

II FACTORS THAT GAVE RISE TO THE DEMAND FOR PUBLIC ACCESS TO INFORMATION 

(A) Political Accountability 

Several factors have influenced the rise of the "access" debate. "The lack 

of effective legislation on access to government documents has contributed to 

the developing lack of trust between the people of Canada and the government 

leading to what can be termed as a crisis of confidence. II (18) The social envi

ronment, the political atmosphere, and the public's perception that the large com

plex, government machinery was alienating it and leaving the electorate with no 

control over government actions, all contributed to the adoption of access to 

information legislation. Donald C. Rowat explained the problem this way. 

"Public officials are too used to the old system of discretionary secrecy under 

which they arbitrarily withheld information for their own convenience or for fear of 

disapproval by their superiors, and will not change their ways unless they are 

required by law to do so." (19) For this reason the access policy debates, and 

the accompanying legislative deliberations, needed to focus on the drafting of 

effective legislation to solve problems created by administrative secrecy and the 

perceived lack of political accountability. 

- 16 -. 



Promoting "access" is consistent with democracy. It also helps ensure 

that the public will be protected from arbitrary governmental actions and that it 

will have meaningful information about matters of public importance. Generally, 

access is perceived as encouraging an accountable and responsible govern

ment. (20) But there is a danger in assuming that the ability to obtain more infor

mation about government means that a more open government exists. This dan

ger is present in the confusion that surrounds the use of some terms, which 

while used interchangeably, are not synonymous. "The terms access to informa

tion, administrative disclosure, freedom of access, open government, freedom of 

information and the right to know, are often used interchangeably to describe the 

key principle of legislation which provides for significant public access to govern

ment documents.'1 (21) Open government is not synonymous with freedom of 

information. While the availability of more information enables a more democrat

ic process, open government is a broader concept than just freedom of informa

tion. The provision of information is only one feature of open government. There 

is also a need for the opening of channels of government decision-making and 

wider debate on the assessment of priorities and the appraisal of programs and 

policies. However, the opportunity to debate and evaluate programs and policies 

must be supplemented by the release of informative materials in order for there 

to be meaningful input on whether or not government proposals should be con

firmed or rejected. 

(8) An Informed Electorate 

The public in growing numbers was demanding that it be fully informed 

about government policies and programs. The public wanted full, objective and 

timely information. The "right to know" the content of government information 

was justified by the fact that knowledge is power. The ability of government to 

- 17 -



determine what is released to the public and what is kept secret violates a fun

damental principle of democracy, that of an informed electorate. Aside from 

being an invitation for abuse by those in power, censoring fosters mistrust and 

uncertainty among the electorate. Professor Leon Dion suggested that the grow

ing gulf between those who participated in public affairs, and those who did not, 

could be explained in part "by the lack of resources which would make this par

ticipation meaningfuL.among those resources, the most commonly wanting .... is 

the information factor." (22) How can people be expected to vote on issues when 

there is an underlying suspicion, and in some cases awareness, that they are 

being denied significant information? 

The public demand for access to information held by government was a 

reflection of "the growing need for an open society; the need to have a more 

informed society; the realization of the rights of taxpayers to information and 

resources paid for with their tax dollars; and the public's rebellion against the 

manipulation of information by governments. "(23) In 1965 Professor Rowat 

examined the effects of administrative secrecy in Canadian government and con

cluded that the British tradition of secrecy was unsuitable to modern democracy 

where people must be informed about governmental activities, and that without 

access undesirable effects, including the propensity for information manipulation 

and for its use in a propagandistic manner, would continue to eXist.(24) The 

growing consensus was that access to government information, at whatever 

level, was and is essential to an effective participatory democracy. 

While access to information is important, so is the reliability of the infor

mation obtained. "It makes little sense to be given access to government infor

mation when there is no independent method of checking its accuracy and relia

bility, and no way of ensuring that government has given a full account of what it 

has been up to, and of knowing what alternatives to preferred options there 

are."(25) 
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(C) Computer Technology 

A third factor giving rise to the demand for public access to government 

information was the emerging use of computer technology. The computer age 

has had a profound impact on modern society by rapidly increasing our ability to 

coliect, store, retrieve and transmit information. Many aspects of our lives rely on 

or function with the assistance of information repositories and retrieval systems. 

Even more significant are the number of information systems governing our lives 

that are under the control of various levels of our government. Invariably the 

control of information is a preoccupation of government due to its jurisdiction 

over such crucial areas as taxation, defense, administration, foreign policy and 

lawenforcement. It is not surprising that access to and regulation of government 

information banks has become an important issue. 

The speed and ease of transferring information locally, nationally, and 

globally is a revolutionary process and a powerful force. The widespread use of 

personal computers, and the accompanying familiarity with such technology, 

including its networking features, has made us an Ilinformation society." 

"Information can be stored, retrieved, communicated and broadcast at phenome

nal speeds -- rearranged, selected, marshalled and transformed."(26) The gen

eral public and the IPC Office both recognize the awesome power behind such 

an information base. The IPC Office is actively pursuing a number of policy initia

tives which would encourage government organizations to build in access and 

privacy considerations at the early design stage of any new database. (27) 

Computer technology has also meant that large quantities of data can be 

transmitted between countries, necessitating safeguards to ensure its protection. 

Due to the fact that restrictions on the flow of information could disrupt important 

sectors of the economy such as banking and thereby affect trade and interna

tional business, the Organization for Economic Cooperation and Development 
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(OECD) developed guidelines which were passed in 1980 in an effort to harmo

nize national information legislation with the international flow of data. The prob

lem is that Canada (along with Ireland, Turkey and the United Kingdom) 

abstained from the recommended guidelines. In addition, not all member coun

tries have adopted the guidelines in their legislation. Furthermore, Canada has 

international relations with countries such as India and Mexico that do not even 

have access to information or privacy legislation.(28) 

III CANADA'S FIRST RESPONSE: THE FEDERAL ACCESS TO INFORMATION ACT 

The movement toward greater openness by government was reflected in 

the tabling of proposed legislation at the federal level, and subsequently in 

Ontario. Several other provinces had enacted access to information legislation 

prior to that of the Canadian federal government.(29) Before the legislation was 

passed private members' bills were introduced in most jurisdictions and various 

commissions were set up to examine the question of the government's obligation 

to supply information. 

While the Federal Access to Information Act and the separate Privacy Act 

(introduced as Bill C-43) were passed on July 7th, 1982, they were not pro

claimed into law until July 1 st, 1983. The enactment of the federal legislation 

resulted from 17 years of discussion, debate and pressure from lobby 

groups.(30) The voices of concern that arose during the 1960's civil rights move

ment began a long parliamentary debate on administrative secrecy which culmi

nated in the proclamation of the federal Access to Information law in 1983. 

IV LEGISLATIVE DEVELOPMENT OF ONTARIO AND MUNICIPAL ACCESS TO INFORMATION 

Various private members' bills (31). lobbying by such special interest 

groups as "Access Ontario" (32) and publications by the academic community 
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between 1965-1977 were also placing pressure on the Ontario government to 

act. However, the provincial government's reaction to the public's demand for 

greater access to information was much slower in coming in Ontario than in 

other provinces (33). It was not until June 19th, 1987 that Ontario gave Royal 

Assent to the Freedom of Information and Protection of Privacy Act. 1987, (here

inafter referred to as FIPPA) and it did not come into force until January 1 st, 

1988. Unlike its federal predecessor, the Ontario legislation attempted to inte

grate two concepts into one statute, the public's right to know and an individual's 

right to confidentiality of personal information. 

Prior to the enactment of access legislation in Ontario, it was the subject 

of exhaustive studies, some of which centred on the need to alleviate the obsta

cles created by the traditional secrecy surrounding government decision-making. 

While the Federal government in 1969 had a Task Force on Government 

Information. followed by a Privy Council Office Report in 1974, entitled The 

Provision of Government Information (also known as the Wall Report), the 

Ontario government also investigated the need for changes in the tradition of 

administrative secrecy by establishing in 1972 the Committee on Government 

Productivity. (34) By far the most significant provincial study was the Williams 

Report. 

In March of 1977 the provincial government established the Commission 

on Freedom of Information and Individual Privacy, which was to investigate and 

prepare a report to the Ontario Attorney-General (then Roy MCMurtry). Under 

the leadership of D. Carlton Williams, the Commission worked for three and one

half years drawing upon the resources of its own research staff and arranging for 

17 background research papers to be prepared by scholars and representatives 

of interest groups. After extensive research efforts, which involved 26 days of 

public hearings in ten communities across Ontario and the receiving of 15 briefs, 

the Williams Commission submitted its final three volume report, entitled Public 
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Government for Private People to the Ontario Legislature in August of 1980. The 

report contained 141 recommendations and cost the taxpayers $1.7 million.(35) 

While the cost and the investment of time and effort warranted immediate action 

in the drafting of legislation, political factors intervened (36) and further delay 

prevented the enactment of legislation on access to information. Nevertheless, 

the Williams Commission did establish the dual principles which would subse

quently be codified into one statute, the Freedom of Information and Protection 

of Privacy Act, 1987. Unlike the federal Act, both freedom of information and 

protection of personal privacy would be combined under the umbrella of one 

statute. 

The majority of the recommendations in the Williams Report were eventu

ally incorporated into Bill 34, An Act to Provide for Freedom of Information and 

Protection of Individual Privacy. Bill 34 was introduced by then Attorney-General 

Ian Scott in 1985, and then re-introduced in 1986. After second reading it was 

referred to the Standing Committee on Procedural Affairs and Agencies, Boards 

and Commissions, subsequently renamed the Standing Committee on the 

Legislative Assembly. In a two-year period, close to 100 individuals and groups 

made written and oral submissions on the bill during the Committee's clause-by

clause review. Finally it was referred to the Committee of the Whole House. 

During both of the latter two stages of this legislative process, a number of 

amendments were introduced. The two most significant to this thesis were the 

inclusion of provisions that in three years municipalities would come within the 

scope of the Act, and that the Office of the Information and Privacy 

Commissioner would be required to educate the people in the province about the 

law, to ensure that the "right to access" was one that was exercised. 

Bill 34 was finally given third reading on June 25th, 1987 and Royal 

Assent on June 29th, 1987, but it did not come into force until January 1 st, 1988. 

The purpose of the delay was to provide the new Information and Privacy 

- 22-



Commissioner with the opportunity to establish his office prior to the Act coming 

into force. The function of the Commissioner's Office, which initially consisted of 

three branches -- Corporate Services; Legal Services; and Compliance-- was to 

serve as an independent review body for those who had been refused access to 

government records, or as an avenue of redress for those who had otherwise 

been affected by a decision of a government institution. Mediation would be 

attempted first to resolve disputes and complaints, but when this was ineffective, 

an inquiry would be conducted to settle the dispute, resulting in the issuance of a 

binding order which, other than being judicially reviewed by the courts, was final 

in nature. 

This extension of the legislation to municipalities and boards caused great 

concern, partially due to its timing, but primarily due to the lack of input from 

these affected institutions. During 1977-1980, the Williams Commission, upon 

whose report most of the legislation is based, did not formulate recommenda

tions dealing with local government institutions, such as municipalities, school 

boards or agencies. In fact very little reference is given to boards of education 

or to school issues (aside from the topic of pupil records) in the three volumes of 

the Williams Report. Therefore, it seems inappropriate that such a major 

amendment be given such a late introduction without affording an opportunity for 

public hearings or sufficient input on the practical effects of such a decision. 

Interestingly while it had taken years for the federal and provincial legislation to 

be passed, MFIPPA became law in a matter of a few months. Originally referred 

to as Bill 49, it was introduced for first reading on July 20th, 1989, and received 

Royal Assent on December 14th, 1989. 
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CHAPTER 3: 

MUNICIPAL ACCESS TO INFORMATION LEGISLATION 

In accordance with the provisions of the province's directive, municipali

ties and school boards in Ontario were forced to prepare within a relatively short 

period of time to implement an Act that had significant implications for their oper

ations. The first hurdle was to become familiar with the requirements and 

responsibilities of institutions and boards under MFIPPA. In this regard, informa

tional seminars and workshops were available to provide some guidance to 

those assigned or assuming leadership in implementing the Act, but the more in

depth in-house staff training sessions remained the responsibility of each institu

tion. The next step was to pass the appropriate bylaws designating the "head" 

under the Act, and then to initiate the onerous task of creating the necessary 

directory of records and other documents for public information, as well as to 

develop administrative policies and procedures for the processing of requests for 

information under the Act. The purpose of this chapter is to provide an overview 

of the Act's legislative requirements and its contents, with specific reference to 

the exemptions, the response timelines for inquiries, and the appeal process. 

This information is necessary as a basis for the analysis of the nature and 

impact of subsequent Orders made by the Commissioner's Office involving 

school boards, as outlined in Chapter 6 of this thesis. 

There are primarily two key components to this legislation: first, the Act 

provides a right of access to information held by an institution (subject to certain 

exemptions); and second, it provides protection to an individual about whom 

personal information is being retained in the custody or control of an institution 

covered by the Act. 
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It is important to remember that previously existing information practices 

were to continue after the Act came into force, but how comfortable school 

boards felt in this area is questionable, According to the Commissioner's Office, 

the Act was not intended to replace the normal process of providing information 

to the public. School boards routinely responded to oral and written requests 

from the public to provide information on an informal basis because each is a 

public body established for a public purpose, and its operations are paid for by 

public tax monies. Therefore, it was expected that information available to the 

public before the Act was in force would continue to be available in the same 

manner, with the only exception being the disclosure of personal information. It 

was not the intent of this legislation to introduce bureaucratic steps to impede the 

normal existing exchange of information; rather its purpose was to offer the pub

lic an opportunity to request information which was not otherwise available 

through the usual channels. At the same time, any prior existing non-disclosure 

provision in other statutes (such as the Assessment Act (1) or the Education Act 

(2) or the Municipal Elections Act (3)) concerning the maintaining of confidentiali

ty would continue to prevail. 

(A) OVERVIEW OF THE MFIPPA LEGISLATION 

In order to appreciate what impact the legislation has on school board 

staff and operations, one needs to be familiar with the legislation, its terminology 

and its key principles, The following paragraphs will provide an overview of the 

legislation. To see the Act in its entirety see Appendix Q. 

In general the Act is divided into four parts as follows: 

Part I: (Sections 4 - 26) Freedom of Information 
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This part deals with the right of access to records, the exemptions to that right, 

and access procedures. 

Part II: (Sections 27 -38) Protection of Individual Privacy 

This part concerns the collection, use and disclosure of personal information and 

outlines how an individual can achieve access to his or her own personal infor

mation for the purposes of examining or correcting the information that has been 

retained. 

Part III: (Sections 39 - 44) Appeal 

This part deals with the right to appeal at various stages of the proceedings and 

the procedure involved in appealing a decision made by an institution. 

Part IV: (Sections 45 - 57) General Section 

This part covers general matters, including the charging of fees, offences, regula

tions and the powers and duties of the Information and Privacy Commissioner. 

The legislation is based on the four following principles: 

1. Information held by an institution covered by the legislation should, in general, 

be available to the public; 

2. Exemptions from the right of access to information should be limited and spe

cific; 

3. Personal information held by institutions should be protected from unautho

rized disclosure; and 
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4. Decisions relating to access to information should be reviewed by an indepen

dent body, namely the Office of the I PC/Ontario. 

(8) IMPACT OF THE MFIPPA LEGISLATION: 

In order to implement this new legislation each school board was expect

ed to become familiar with the Act; learn its new terminology and its exemption 

provisions; create an inventory of its records; review and sever records; recog

nize requests for third party information; and establish a procedure for handling 

inquiries. 

(i) New Terminology to Learn 

To appreciate fully the scope of the legislation there are a number of key 

definitions or terms with which a school board and its trustees should be familiar. 

One important term used in the legislation is that of "record." Under the Act 

"record" is broadly defined as any record of information, however recorded, 

including printed material, information on audio or videotape and information 

stored electronically or by any other means. This includes correspondence, min

utes, reports (inclusive of drafts), photographs, computer tapes and discs, hand

written notes and files, staff, board and councilor business diaries and any other 

recorded information that is in the custody or control of an institution. The signifi

cance of this broad definition is compounded by the fact the legislation applies to 

records created both before and after the Act came into force in 1991, and by the 

fact that the legislation requires a minimum retention period of one year. 

Each board was responsible for actively preparing an inventory of all of its 

records. In this process a school board would establish what type of files and 
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information were being retained; determine if it was necessary to continue main

taining them at all; and establish a file management system so that retrieval time 

could be minimal. 

Since Part II of the Act is considered the Privacy Code the term "personal 

information" also needs to be defined. The legislation was designed to protect 

the privacy of individuals with respect to personal information about them that is 

being retained by institutions. Personal information means recorded information 

about an identifiable individual, including, but not limited to, the following: 

- Information relating to the race, national or ethnic origin, colour, religion, age, 

sex, sexual orientation or marital or family status of the individual; 

- Information relating to an individual's education, financial transactions or med

ical, psychiatric, psychological, criminal or employment history; 

- Any identifying numbers or a symbol that are assigned to an individual; 

- An individual's address, telephone number, fingerprints, or blood type; 

- An individual's opinions or views (except where they relate to another individ-

ual in which case they are the other individual's personal information); 

- An individual's name where it appears with other personal information about 

the individual. 

(ii) Establishing a Procedure to Process Inquiries 

The Act's provisions relating to personal information are of extreme impor

tance to a school board's human resources department, and any other depart

ment retaining confidential personnel files. Employees of a school board, such 

as teachers, custodians and administrators, will have the opportunity to make 

requests for access to information under the Act and to correct existing informa

tion, at no cost to the employee. 
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The request for any information under the Act must be in writing, must be 

made to the head of the institution, who ultimately decides what is to be dis

closed, and must be in sufficient detail to enable the school board to locate the 

respective record. Any person can make a request for access to records. The 

term "person" under the Act is defined as including an individual, his or her per

sonal representatives or executors, the custodian of children under age sixteen, 

an authorized person who has obtained the written consent of the individual, and 

organizations such as corporations, partnerships and sole proprietorships. Unlike 

the Federal Access to Information Act, the right of access is not limited by citi

zenship to those who are Canadians, or by place of residence. The rights and 

powers which an individual may exercise include the right to make access 

requests, the right to consent to the collection, use and disclosure of personal 

information and the right to request correction of existing personal information 

being retained by the institution. 

(iii) Learn and Apply the Exemptions 

There are two types of exemptions in the legislation: mandatory exemp

tions (a Head shall refuse to disclose) and discretionary exemptions (a Head 

DJ..S¥ refuse to disclose). Unfortunately it was felt some matters would not fit 

under either classification system, so it is important to remember that there are 

some exceptions to the exemptions listed under the Act. In addition, more than 

one exemption may apply to a requested record. Lastly, a record can be sev

ered so that an exemption may apply to only part of a requested record. 

In general, mandatory exemptions require an institution to refuse to dis

close a record if it falls under the scope of the exemption, subject to certain 

exceptions. The three mandatory exemptions are: 
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(1) information that relates to relations with the federal or provincial government if 

the information was received in confidence (s.9); 

(2) third party information if supplied in confidence and its disclosure could preju

dice the interests of the third party (s. 10); and 

(3) personal information about individuals other than the requester (s.14). 

Each of these exemptions provides an exception, such as where consent is given 

for the record to be disclosed, or where there are compelling circumstances. 

In contrast, discretionary exemptions allow the institution to subjectively 

and independently determine whether it will or will not disclose the requested 

information subject to certain exceptions that require some records to be dis

closed. If the requester is unsatisfied the institution's decision can be appealed. 

Discretionary exemptions apply to the following types of information and records: 

(1) draft by-laws, private bills and records of closed meetings where such are 

authorized by statute (s. 6); 

(2) advice or recommendation of an officer, employee, consultant, except where 

the material relates primarily to factual information or statistical surveys, evalua

tor reports or environmental impact statements and records that are over twenty 

years old (s. 7); 

(3) records relating to law enforcement, police investigations, prosecutions (s. 8); 

(4) information which could prejudice the economic, financial or other specified 

interests of the institution, such as trade secrets or technical information (s. 11); 

(5) solicitor-client privilege (Le., all communications of a confidential nature made 

between an institution and its legal advisors or papers prepared by or for the 

legal department in contemplation of litigation )(s.12); 

(6) information which could endanger the safety or health of an individual (s. 13); -

and, 

(7) information already available to the public or soon to be published (s. 15). 

Certain exemptions do not apply if a compelling public interest exists in dis-
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closing the information (s. 16). In addition, the head of the institution is required to 

disclose information where there is a grave environmental health or safety hazard, 

regardless of whether a formal request has been received (s. 5(1)). 

(iv) Severing the Records 

In some instances a document may contain both exempt and non-exempt 

material. On these occasions the exempted material must be removed or oblit

erated, and the balance of the record disclosed to the requester. This involves 

the severing of the records before disclosure. Administratively this can be a very 

time-consuming process. 

(v) Recognizing Third Party Information 

In accordance with section 10 of the Act, a board of education shall not 

disclose any records relating to third party information (such as trade secrets, 

scientific, technical, commercial, price lists, financial or labour relations informa

tion) that has been supplied in confidence by a third party and which may result 

in specified injury if disclosed. If, after reviewing the material, the school board 

intends to release the information, the head is obliged to give notice to the third 

party so that he or she has an opportunity to make representations on the suit

ability of its disclosure (section 21). This section of the Act has been the subject 

of several Orders, and will be addressed in chapter 6. 

(vi) Who will pay the cost? 

An enormous amount of work has been generated by this legislation. 

Since each school board1s participation in the Act is compulsory, rather than 
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optional, there is a need to address the issue of the additional staff time and 

other indirect costs assigned to the institution. Unfortunately the regulations do 

not provide the means of recovering all of these inherent costs; nor were school 

boards the recipients of additional provincial dollars or grant monies to cover the 

cost of this added responsibility. Under section 45 of the Act the institution may 

charge fees for search time necessary to locate the file in excess of two hours, 

and for time preparing the record for disclosure; and to photocopy or ship the 

information to the requester. Specifically, Ontario Regulation 517/90 passed in 

August of 1990 prescribed the fees that could be charged in this regard ( See 

Appendix "B"). While Ontario Regulation 517/90 is now known as Ontario 

Regulation 823 R.R.O. 1990, the amount of the fees chargeable under section 

45 of the Act and regulations has not been changed. For example, photocopies 

are still 20 cents per page and floppy disks still ten dollars per disk, while the 

chargeable rate for search time is $7.50 for every fifteen minutes. 

However, no fees can be charged in the following situations: 

(1) if there is financial hardship; 

(2) if the fee would be $5.00 or less; 

(3) if the individual making the request is seeking access to his or her own per

sonal information; and 

(4) most importantly, a charge cannot be made for staff time required to review 

the file contents or to determine whether or not an exemption applies. 

It is the last responsibility which will be the most time-consuming and 

costly in terms of staff time, and unfortunately it is not financially recoverable 

time. In addition, the Act provides for the calculation of "fee estimates" by the 

school board, when it is anticipated the cost for photocopying will exceed $25.00. 

When a requested file is large, it would create an additional administrative task to 

review the file contents initially to determine the fee estimate, after which the 
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requester can exercise his or her prerogative to decline seeing the file, or to 

appeal the amount of the fee estimate or to appeal payment of the fee on the 

basis he or she meet the criteria for granting a waiver. So far the Office of the 

IPC/Ontario has determined that the Acts do not give the IPC the authority to 

award costs to a party in an appeal. (4) 

(Cl KEY DECISIONS TO BE MADE BY SCHOOL BOARD TRUSTEES: 

The Act applies to all "institutions", a term which is broadly defined to 

include municipal corporations, local boards and any additional agencies, 

boards, commissions, corporations or other local bodies that are designated in 

the Regulations. In accordance with this definition, entities such as boards of 

education are only responsible for their own operations and for agencies on 

which all members are chosen by or under the authority of the Education Act or 

pursuant to the authority vested in the school trustees, such as, the appointment 

of officials to the Special Education Advisory Committee (S.E.A.C.). In contrast, 

. the transit commission, hydro-electric commission and public library are all des

ignated as separate institutions for the purposes of this legislation. 

Consequently those entities are responsible for establishing their own inventories 

and responding independently to any inquiries made to them under the Act. 

(il Designating the Head and Delegating the Power 

The "head of the institution" (as defined in section 3 of the Act) is the per

son(s) chosen by the school board from among the membership of the board to -

assume the duties assigned under the Act. School boards have several options 

as to how to administer the Act. In general, the designated head is responsible 
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for decisions made on behalf of the institution and for overseeing the internal 

administration of the legislation. 

The board of trustees must pass a by-law designating a member of the 

board (Le. the director of education, a trustee or the board chair) or establish a 

committee to be the II head". If it does not pass the requisite designating by-law 

then the entire board is deemed to be the head, which administratively would not 

be desirable in terms of responding collectively to requests for information. For 

the sake of efficiency the legislation allows the "headls powers" to be delegated. 

This means the school board can pass a further by-law delegating its powers 

and duties to an officer(s) in the corporation with such limitations, restrictions, 

conditions or requirements as it feels are necessary. 

In this regard, it was the decision of most school boards to designate the 

director of education and secretary of the board to be the head of the institution, 

and then for the director to delegate his or her powers and duties to the corpora

tionls appropriate senior management staff to serve as the freedom of informa

tion coordinator, who in all practical terms would respond to any inquiries. The 

rationale for this appointment and then delegation of responsibility can be attrib

uted to the following factors: 

(1) The director has a permanent office at the Education Centre and is accessi

ble to both staff and the public. The director is by law the principal custodian of 

the boardls corporate records in accordance with s.207 of The Education Act 

R.S.O. 1990, c.E-2. Therefore, it is appropriate under this legislation for the 

director to have the primary role in its administration. 

(2) The Act requires the review of each and every document within a file to deter

mine if it is accessible under the terms and definitions of the Act. That function 
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can best be monitored by the staff familiar with the files and their contents. 

(3) Since this was new legislation there was some uncertainty as to the number 

of requests that would be received by the board. In the early stages reliance 

was placed on the experience of the federal and provincial governments, both of 

which were inundated with requests. While it was uncertain whether the school 

boards would have a similar experience, in practical term if all such requests 

were to be reviewed by the board as a whole the task would be very time-con

suming, as well as rather awkward and inefficient, especially in light of the tight 

time lines for response. 

(4) The statutorily prescribed time periods in which to respond to inquiries are 

quite stringent. Processing a request, locating the file, reviewing its contents and 

calling the members of the board or a committee together to make a decision 

about access to information within the 30 day time limit may be either impractical 

or difficult. 

For the reasons outlined above, and in light of the values framework, the 

selection of the board chair as head and subsequent delegation of authority to 

the director was a significant step in efficiently and effectively coping with the leg

islation at the local level. 

(ii) Responsibilities of the Head 

The general administrative and reporting requirements for the head of 

an institution under this legislation are listed below: 

- adhering to time limits and notification requirements; 

- considering representations from third parties who may be affected by the dis-

closure of records; 

- making decisions regarding the disclosure of records, and responding to 

access requests; 
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- determining the method of disclosing records; 

- determining whether some or all of the material may be exempt, and if neces-

sary severing those portions which are not exempt from disclosure; 

- responding to requests for correction of personal information; 

- calculating and collecting fees; 

- preparing and making available to the public descriptions of the general types 

of records and personal information banks maintained by an institution; 

- where necessary, defending decisions made under the Act at an appeal before 

the Information and Privacy Commissioner in Toronto; 

- administering the privacy protection provisions of the legislation; 

- filing an annual report with the Office of the IPC/Ontario as required by section 

26 of the Act. 

(D) EXPECTATIONS OF BOARDS PRIOR TO 1991 AND AFTER ENACTMENT 

In summary, prior to the legislation taking effect, each school board was 

statutorily obliged to do the following six things: 

(1) Pass a by-law designating a head of the institution, and thereafter the board 

of trustees may delegate certain duties and responsibilities to its officers. 

(2) Locate all its records and establish a records inventory list from all depart

ments. 

(3) Make available to the public for inspection an index listing all general records 

and personal information banks in the custody of or under the control of the insti

tution (s. 34). 

(4) Devise a policy and a tracking system for a fast and efficient method of locat

ing records. 

(5) Revise the standard forms used by the school board to comply with the legis-
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lation and the protection of personal information by including a disclaimer or 

waiver provision on them. 

(6) Create a standard request form for the tracking of written requests made 

under the Act, along with standard form letters for responding to requests for 

information. 

Following the coming into force of the Act on January 1 st, 1991, an institu

tion was statutorily obliged to do the following nine items: 

1. Adhere to time limits and notification requirements. 

2. Consider representations from third parties who may be affected by the disclo

sure of records. 

3. Make decisions regarding the disclosure of records and respond to access 

requests within 30 days. 

4. Respond to requests for correction of personal information. 

5. Calculate fee estimates and then collect the fees when access has been pro

vided. 

6. Prepare a booklet or directory containing descriptions of the general 

types of records and personal information banks that are maintained by the insti

tution. 

7. Where necessary defend decisions made under the Act at an appeal in 

Toronto before the Information and Privacy Commissioner. 

8. Administer the privacy protection provisions of the legislation. 

9. File an annual report with the Office of the IPC/Ontario as required by section 

26 of the Act. 

(E) ROLE OF THE COMMISSIONER'S OFFICE AND MANAGEMENT BOARD 

The Office of the IPC/Ontario(5) was established under Part I of FIPPA 
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entitled "Administration." While this office also hears the appeals under MFIPPA, 

to avoid duplication the provisions in Part I of FIPPA were not included in the 

municipal version of the Act. The current Commissioner, Tom Wright, was 

named to the post in April of 1991. Part I of the the legislation also authorizes 

the Commissioner to hire and appoint staff and delegate his or her powers. 

Presently there are two Assistant Commissioners and five Inquiry Officers who 

exercise delegated powers. 

The Office of the IPC/Ontario is the watchdog over provincial and munici

pal governments and over local boards and agencies to ensure they comply with 

the provincial and municipal versions of the Act. It was established to review 

appeals from people who have been denied access to information, or who feel 

their privacy has not been protected, or to handle refusals to correct personal 

information, or to hear appeals about the amount of a fee to be charged for 

access to certain information, or in regards to any extension of the 30-day time 

lim it to respond to a request. 

Since the Commissioner is appointed on the recommendation of and is 

accountable to the Ontario Legislature (7) and is not a member of any political 

party or of the government of the day, this position is deemed to be independent 

and impartial for the purposes of conducting its duties under the Acts. Since 

1991 the Commissioner has employed a team of five staff to deal with the influx 

of appeals and inquiries that arose as a result of the passage of the municipal 

freedom of information legislation, and its subsequent application to 3000 more 

boards and agencies. Included as Appendix "C" is an organizational chart of 

the Commissioner's Office. 

The Commissioner's Office produces a quarterly release known as the 

IPC Precis (formerly referred to as the Summaries of Appeals), which highlights

both the Orders and Compliance Investigations conducted by the office. (8) The 

latter refer to investigations into complaints about non-compliance with the legis-
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lation, which result in a resolution by compliance , without there being a formal 

need to appeal which could result in an Order being issued. The Privacy 

Investigation Reports are not binding orders, but rather recommendations by the 

Commissioner's Office. An Order could only be issued in privacy complaints if 

the Commissioner determines that personal information has been improperly, or 

illegally collected, and the practice needs to stop, and the retained records 

destroyed. Unlike the Commissioner's access to information orders, the privacy 

investigation reports are only summarized in the newsletter, and are not available 

to the public through the government bookstore, without the parties' consent. In 

addition the name of the "offending institution" is also not identified, and instead 

the general term "board of education" is used in reference to school board cases. 

In each edition of the Precis, orders are marked with a lip" to denote 

provincial orders, and a "M" to denote municipal orders. However, either level of 

government can refer to either set of decisions for guidance due to the similarity 

in wording of sections in both Acts. Several of the municipal orders have to 

date made reference to provincial orders, especially when a new issue at the 

municipal level is being addressed in an inquiry. The Office of the IPC/Ontario 

has now published a useful comparison chart cross-referencing the sections in 

FIPPA and MFIPPA. This table of concordance can be found at Appendix "D:' 

In April of 1992, the Commissioner's Office finally published an index by 

order and subject, but it was long overdue in light of the provincial legislation 

having been in effect since 1987, and the municipal legislation for almost 16 

months. While the subject index produced by the Office of the IPC/Ontario is too 

lengthy to include as an Appendix to this thesis, included as Appendix "E" is the 

most recent published version of the Municipal Sectional Index citing the Order 

numbers which dealt with each section of the Act. 

Another flaw in the system is the limited information provided in each 

highlighted order contained in the Precis. Unfortunately the Precis service is not 
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equivalent to a legal headnote routinely found at the beginning of each reported 

court case. The precis only represents a summary of the rulings in the cases, 

and cites the sections of the Act referred to, but does not include sufficient refer

ence to the facts behind the order, or the arguments given to be of much assis

tance to others facing similar problems. In addition, this lack of factual informa

tion makes it difficult to distinguish the case, or to apply the principles to any 

other case. Since January of 1992 all copies of the complete orders must be 

purchased through the government bookstore, at an admittedly nominal cost, but 

at some inconvenience to those living outside of Toronto. The disappointing fea

ture is that even when the entire order is purchased, the information contained 

within it does not extend much beyond the summary. For example, the specific 

nature of the objections raised in the written arguments presented by the parties 

is not contained within the orders. Since the legislation places the onus on the 

school board institutions to substantiate the reasons for refusing disclosure, no 

arguments are outlined in the orders on behalf of the appellants as to why they 

need this information, or what they will subsequently do with the information they 

secure. 

Separate and apart from the Commissioner's Office is the Freedom of 

Information and Privacy Branch Management Board Secretariat.(8) The role of 

its staff is to set policies and guidelines, and to serve as a reference office to field 

questions about the workings of the legislation, and to provide instructional semi

nars, at least in the early stages of the enactment of the legislation. 

(G) LOCAL GOVERNMENTS AND FREEDOM OF INFORMATION 

Locally elected officials are increasingly under pressure to be open to the 

public and to the press. There is a feeling that where there is more openness 

there is a corresponding reduction in the incidence of corruption and arbitrary 

decision-making. 
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In general, municipalities and school boards are the most heavily scruti

nized by the public of any level of government, far more so than the provincial 

government. This can be attributed to several reasons. First, local governments 

hold frequent and regular meetings, most of which are accessible to the public. 

The decisions made by these committee or board members touch on the quality 

of life of communities. Second, municipalities and local boards have much more 

direct contact with their constituents than do the other levels and are most likely 

to deal with individuals on a personal basis. Third, the responsibilities of local 

government directly shape and affect the community in such essential areas as 

planning and development, utilities, educational programming and delivery of 

services. Municipalities and local boards exercise a wide range of powers and 

responsibilities delegated to them by provincial statute which potentially have a 

significant impact on the quality of life in a society. Some confidential information 

retained by a local board or municipality may itself be considered of economic 

value if released to certain individuals or local business entities, such as informa

tion about planning proposals and policy changes. Fourth, school board officials 

and municipal council members run for office as individuals, seeking out their 

own financial support, not in affiliation with a recognized political party, so loyality 

to any particular party or its practices is not an issue. Fifth, trustees and alder

men hold office for three-year terms. To remain in office another term, each 

trustee is subject to the polls, which in turn likely makes him or her more respon

sive and sensitive to matters of concern to their electorate. (9) While all of these 

reasons are theoretically in harmony with the principles of freedom of informa

tion, practically speaking local governments recognize that by the very nature of 

the types of matters over which they have jurisdiction, they must often operate 

differently than other levels of government and deal with some types of matters 

in camera. 

Due to the distinct nature of local governments, the passage of MFIPPA in 
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its current form was disappointing. The brief consultative period was almost an 

exercise in futility. Consultation on whether FIPPA would apply to municipalities 

was limited primarily to whether or not there should be one statute or two. The 

input received from the representatives from local governments was that whether 

or not there was a combined Act or two separate Acts, the legislation must be 

tailored to deal specifically with the unique characteristics of local governments. 

However this advice was largely ignored as evidenced in the fact that MFIPPA 

only differed in substance from FIPPA in minor ways. While the province created 

two separate statutes, it failed to make the municipal version specific to the man

ner in which local governments operate. (10) 

On the positive side, MFIPPA may have made most school boards and 

municipalities focus on the importance of efficient record-keeping and encour

aged increased public participation in decision-making at the local level. 

However, its application to local governments has also created some corre

sponding administrative and interpretative problems which will be highlighted in 

more detail in Chapter 7. In general the application of freedom of information 

legislation to local governments has led to over-formalized responses from over

ly-cautious public servants. Informal requests for information are likely to meet 

with such replies as "better to apply under FOI." Such responses may be attrib

uted to the protection given by section 49(2} of the Act from any liability or action 

for damages resulting from an improper disclosure or non-disclosure. There is 

clearly more red tape, despite th~ fact the Act was not designed to interfere with 

pre-existing means of access to information. The fact that the Act creates 

numerous examples where discretion must be exercised in the applying of 

exemptions also creates confusion. Little guidance is given as to the criteria 

upon which local government officials should exercise their discretion. 

The lack of adequate training given to local government institutions has 

left many municipalities and school boards, particularly smaller ones, uncomfort-
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able with their responsibilities under the Act. Hopefully the growing body of 

Commissioner's Orders and court challenges will provide some authoritative clar

ification. In addition, provincial funding for local boards could increase the level 

of confidence of local governments struggling to deal effectively with this legis la- . 

tion. 
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ENDNOTES FOR CHAPTER 3: 

1. The Assessment Act, RS.O. 1990, Chapter A-31. 

2. The Education Act, RS.O. 1990, Chapter E-2. 

3. The Municipal Elections Act, RS.O. 1990, Chapter M-53. 

4. Order P-604. 

5.The Office of the Information and Privacy Commissioner/Ontario is located at 
80 Bloor St. West, 17th Floor, Toronto, M5S 2V1. The toll-free telephone number 
of their office is 1-800-387-0073. 

6. The first Information and Privacy Commissioner for Ontario was Sidney B. 
Linden. The current Commissioner is Tom Wright who has two Assistants, 
namely Tom Mitchinson, for access issues and IPC appeals, and Ann Cavoukian, 
for privacy matters and IPC compliance. In addition to these officials there are a 
number of appeals officers hired to facilitate in the mediation of appeals. Within 
the IPC Toronto office there are a number of other departments inclusive of 
Strategic Planning and Policy Development, Legal Services, Research Systems, 
and Communications and Administration. 

7. The Precis is a free service. 

8. The Office of the Management Board Secretariat, Ontario Cabinet is located 
at 56 Wellesley St. West, 18th Floor, Toronto, M7 A 1 Z6. The telephone is (416) 
327-2042. 

9. From a paper delivered by George H. Rust-D'Eye entitled, "Better Apply 
under FOI: Getting Information from Municipalities," as presented to the 
Canadian Bar Association - Ontario, Continuing Legal Education Conference 
called Hide and Seek: Current Issues in Freedom of Information and Privacy 
Law, held on Friday March 25th, 1994, pp.4-5. 

10. Ibid. p.3. 
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CHAPTER 4: 

FREEDOM OF INFORMATION. SCHOOL BOARDS AND THE MEDIA 

It is a well known fact that school board budgets, muniCipal taxes and mill 

rates are all intrinsically connected. A large portion of the local taxes collected 

by municipalities is directed to cover the operating costs of local school boards. 

Since generally over 50% of property taxes go to school boards, it was anticipat

ed that the new freedom of information legislation would be a potentially valuable 

tool for journalists to obtain local government-held information on a vast array of 

subject matters, officials, and educational issues. The question is: has the Act 

been utilized as such by the media? 

Normally we perceive the media as performing a "watch-dogurole over 

matters of public concern. While the media are not in the regulatory business to 

ensure compliance with legislation, the media does serve the useful purpose of 

providing valuable data and news to keep Canadians informed about national 

and international happenings as well as community issues of local concern. 

Several school boards have arranged for television coverage of their board meet

ings, while the rest rely on the presence of newspaper reporters and radio 

announcers at regular sessions to keep their constituents advised of the deci

sions of trustees in the expenditure of tax monies. 

There were high expectations, and probably some trepidation, by school 

board administrators that freedom of information legislation would be heavily uti

lized by the media. The specific concern was that the media's quest to obtain 

complete coverage of school board decisions about controversial issues would 

generate the need for more paperwork in a time of reduced staff and resources. 
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There has been ample time for the media to become accustomed to the process 

of obtaining information and to take advantage of any benefits in the legislation, 

especially since the federal legislation came into existence in 1983, followed by 

the provincial legislation in 1987 and most recently by the legislation relating in 

part to school boards in 1991. However, to the surprise of many, it would 

appear that the media has not done so. This chapter will examine some of the 

possible reasons for the media's lack of use of, or interest in, the Act. 

(A) Media Use of the Legislation 

The 1991 statistics produced by the Office of the IPC/Ontario indicate that 

only 3.7% (or 17) of the total requests of 458 received under FIPPA came from 

the media. Likewise, there were 394 active municipal appeals received by the 

Office of the IPC/Ontario in 1991 of which only 6.9% (or 27) were from the 

media. Both of these statistics reflect a low use of the legislation by communi

cations professionals, or at least a low use of the available appeal process under 

both Acts when information is denied or refused. 

Data prepared by the IPC shows that use by the media of FIPPA for 

obtaining access to general records of information since the introduction of the 

legislation in 1987 has declined. While the media initially made 194 requests in 

1988, that number dropped to 184 in 1989, then to 163 in 1990 and, finally, to 

149 in 1991.(1) This decline in use could reflect the media's frustration with the 

legislation based on experience, or it could be attributed to a combination of 

other factors to be outlined later in this chapter. 

Unfortunately, since only the 1991 and 1992 Annual Reports have been 

published on the categories of requesters and their corresponding percentage of 

use under FIPPA and MFIPPA, there is little comparable data regarding the 

number of or frequency of requests by the media. While the overall percentage 
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of use by the media is slightly higher at the municipal level at 6.9%, it is still far 

less than the percentage of use by individuals in general. Overall, far more 

individuals, businesses and researchers make requests under the provincial and 

municipal Acts than do representatives of the media. 

(8) Possible Reasons for the Media's Reluctance 

Commentators have speculated on several possible reasons for the 

under-utilization of this potentially powerful legislation by the media. Some of the 

explanations offered are as follows: the daily ,weekly, and monthly press dead

lines provide little or no opportunity to await responses to access requests; the 

reporter's perception of the concept of IInews"; the business orientation of the 

media industry; and the nature and attitude of most journalists. (2) Each of these 

proposed reasons will be briefly examined in the following paragraphs. 

(0 The Time Factor: 

Since similar legislation has been in place in the United States for a longer 

period of time, it may be useful to reflect on the American experience to under

stand the media's reluctance to utilize this legislation. For example, an investiga

tion conducted by the U.S. House of Representatives Sub-Committee on 

Government Operations concluded that the mere passage of legislation had not 

changed the entrenched practices of the bureaucracy. It attributed the news 

media's lack of utilization of the Act to a "time factor. II The media require infor

mation quickly in order to meet press deadlines. Since the media have an urgent 

need for information, the delaying tactics of federal bureaucrats were considered 

a major deterrent to the more widespread use of the Act. (3) Even with the 1974 

amendments to the American legislation which imposed administrative time limits 

of 10 and 20 working days to respond to requests, the media's use of the revised 
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Act did not increase.(4) This can possibly be attributed to the journalist's percep

tion that II a delay of information amounts to a denial of information." (5) 

Reporters facing press deadlines do not have the time to wait for documents to 

be collected, sometimes from distant field offices of various agencies or boards, 

and then reviewed, scrutinized and possibly severed, before their final release. 

Since time is of the essence in providing immediate news of current events, any 

process which impacts negatively on the timely reporting of news will not be 

regarded as useful. 

(ii) The Concept of News 

Another significant underlying factor in this phenomenon is what consti

tutes "news". In general, news can be defined as important events of immediacy 

capable of holding a reader's interest that have just come to light. Newsworthy 

events usually concern confrontation or conflict, change, unique or funny items, 

dramatic events, human interest stories or matters involving prominent people. 

In most cases the press focuses its attention on timely events. Historical materi

al is only mentioned if it relates to the topic of current interest. "Long-lived social 

problems remain unreported except under special circumstances." (6) Few 

reporters have the privilege of writing interpretative news articles or the time to 

conduct extensive research for in-depth reports. Most journalists spend their 

time on "hard news", which involves giving an objective, factual account of actual 

events and occurrences. Coverage of such events would be based on quota

tions received from "informed sources," but would permit little opportunity to 

investigate the background of, or to prepare an analysis of, the issues in ques

tion. 

(iii) The Media as Big Business 

Newspapers and magazines are big businesses, and, as such, their liter

ary content reflects to some extent what will boost profits and increase circula-
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tion. Some issues and events worthy of a high profile in the newspaper or of 

occupying a large number of columns in a prominent section are reduced in size 

and located on an inner page because space is needed for advertising, which of 

course receives priority because it is revenue generating. Recognizing the media 

as big business may account for the sacrifice it makes in shying away from inter

pretative, analytical reporting which would rely heavily on informational sources 

available through the freedom of information legislation. Some commentators 

have criticized the press for failing to allocate the appropriate financial and staff 

resources necessary for obtaining high quality, comprehensive reporting of activi

ties, events and issues. Others contend that the media rely heavily on news wire 

services, like the Associated Press and Canadian Press, which wield awesome 

power in the reporting of matters and which are designed to provide coverage 

that appeals to the mass audiences and groups of readerships they serve. The 

resulting dilemma is that the business aspects of the media industry conflict with 

the practicality of journalists researching articles which have been based on 

freedom of information requests. 

(iv) The Nature of Journalists 

Most journalists are generalists, not specialists. This means that they rely 

heavily on experts for comments, background information and analysis of any 

complex material. Their reliance on third parties can be attributed to the fact that 

editors are usually reluctant to publish or broadcast "exclusives" that lack the 

backing of reliable, authoritative sources. Aside from the obvious time factor in 

independently researching or requesting information, journalists may be inhibited 

from using the freedom of information act because they lack the technical exper

tise necessary to understand and evaluate complex activities of government -

departments, agencies or institutions without relying on helpful guidance and 

background briefings from experts. (7) 
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Traditionally reporters are assigned "beats" where they must remain in the 

event a story breaks. The underlying idea is to build a network of sources with 

whom one builds a rapport, and thereby prevent a rival from "scooping" a big 

story that arises on your beat. Competing reporting agencies often cover the 

same situation, so journalists must rely on their contacts and intuitive reporting 

skills to beat their competitors to the presses. That does not leave extra time for 

filing information requests, and awaiting responses. 

(v) Journalists' Protection of Sources 

There is no guaranteed right to protection of one's sources as a journalist. 

Nevertheless, the courts have only ordered journalists to reveal sources in cer

tain cases, such as when the identity of the source could not be obtained in any 

other way, or the identity of the source was considered relevant or beneficial to 

the proceeding, or there was some other overriding interest.(8) While the courts 

are careful not to interfere unnecessarily in the relationship between a journalist 

and his/her source of information, it will not hesitate to do so if there is evidence 

that he or she has acted in an irresponsible manner as determined by the partic

ular circumstances surrounding the obtaining of the information, the conduct of 

the journalist, and the degree to which the journalist and his or her superiors 

ensured the accuracy of the information published.(9) 

It is notable that the freedom of information legislation does not protect the 

notebooks of journalists from disclosure, unlike the section 24 exemption granted 

to information that is subject to solicitor-client privilege. This means that journal

ists who rely on confidential sources and informants are not protected, as evi

denced by the case of the RCMP seizing the notebook of Ottawa free-lance jour

nalist Jo Ann Gesselin.(1 0) 

- 54-



(vi) The Principle of Freedom of the Press 

The principle of freedom of the press is restricted by section 4 of the 

Official Secrets Act. This section makes recipients of official information (most 

notably the press, but potentially any public civil servant) guilty of an offence 

under the Act. Furthermore liability is presumed unless the accused proves the 

communication to him or her of the information was contrary to his or her desire. 

In addition, liability is imposed for unlawful retention of documents and for failure 

to take reasonable care of retained documents. (11) Journalists must also be 

concerned about attracting personal liability by encouraging other persons to 

breach a confidence, such as inducing a source to steal information from his or 

her employer. (12) 

The prosecution of the Toronto Sun in 1979 demonstrates the dichotomy 

between the freedom of the press and open government, and the issue of pre

serving national security. The case centred around the Sun's inter-office distribu

tion and subsequent publication of disclosures made by M.P. Tom Cossitt in 

press interviews held outside the House of Commons. The Crown claimed the 

information revealed was once "secret" and bore directly upon national security. 

Despite these strong claims, only the newspaper was charged. By way of prose

cutorial discretion, Tom Cossitt and CTV, who had utilized this same information 

in their television report "Inquiry:' were not prosecuted. At issue was secret gov

ernment information relating to suspected Soviet intelligence offices and diplo

matic intelligence establishments in Canada. The stories in the press had 

accused the government of excessive official toleration of these known Soviet 

espionage activities in Canada. The case raised the questions of what consti

tutes "secret information" under the Official Secrets Act and whether formerly 

"secret information" can lose its quality of secrecy through dissemination. The 

court in its ruling condemned the Act as ambiguous and in need of redrafting 

and discharged the accused on the basis that the documents were "shop-worn" 

and no longer subject to the Act as they had already fallen into the public 

domain. 
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CHAPTER 5: 

FREEDOM OF INFORMATION CONCERNS FOR SCHOOL BOARDS 

An analysis of the legislation and the results of the questionnaire reveals a 

number of issues created by the passage of the freedom of information legisla

tion that have generated, or should generate, concern among school boards in 

Ontario. This chapter will identify several of the issues that relate to the applica

tion and implementation of the Act in the school environment. The issues have 

been categorized according to the stakeholder groups most affected, namely the 

students, the staff and the school trustees. This chapter will highlight some of 

the practical concerns, both real and potential, created by the legislation. It is 

not an exhaustive study of all the concerns, but rather illustrates that many prac

tical implications for school boards were either overlooked or not fully contem

plated at the time the Act was passed. The fact that some of these issues were 

drawn from the survey of school boards supports the hypothesis that this legis

lation is not suitable in its present form for application to school boards. 

(A) Students: 

Educators recognize that their primary objective is to teach students cre

atively and effectively the curriculum as established by the Ministry of Education. 

To monitor this, the Education Act and Ministry Guidelines and Provincial 

Regulations have set out in detail requirements for maintaining accurate records 

of a student's academic progress. Within the Ontario school system these 

records are known as the "Ontario Student Records" (hereinafter referred to as 

O.S.R.s). 
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Formerly Ontario Regulation 298 stipulated what was to be kept in the 

O.S.R., and how long these documents were to be retained. The Ministry 

Guidelines also specify a lengthy retention period, obliging boards to maintain 

these educational records for as long as 55 years. 

Communication between schools and pupils age 16-18 has raised con

cern for school boards in general. The concerns stems from an ambiguity in the 

legislation governing education and freedom of information. Currently, neither 

act has been amended to indicate which act prevails. Section 266 of the 

Education Act (1) sets out who is entitled to have access to the pupil records, 

namely, the pupil, the parent/guardian of a minor student (those under age 18) 

and certain administrative personnel who are aiding the student's academic 

development. The operative words in this section are "access" (but not copies) 

and "pupils under 18 years of age." Unfortunately this terminology raises two 

dilemmas. The first issue concerns the practice that school boards have tradi

tionally only granted "access" to the contents of the O.S.A., but now the freedom 

of information legislation requires that "copies" of personal information be made 

available, along with "access" to the original record. (2) The second concern is 

that there appears to be a conflict between the two acts with regard to the age at 

which disclosure of educational records is permitted. While s. 54(c) of MFIPPA 

provides that an individual's rights or powers under the Act may be exercised by 

a person who has custody of the individual where the individual is less than six

teen (16) years of age, s. 266 of the Education Act permits access to parents 

and guardians of minor students who are less than 18 years of age. 

In a practical context this raises a number of problems. For example, at 

the secondary school level, students who turn age 16 are no longer required to 

be in school. These students, who are by law still minors, can also legally with- -

draw from the custody or control of their parents, and upon establishing an inde

pendent living status, obtain social assistance. Students who have elected to 
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withdraw from parental control often request that their school records, and 

specifically their report cards, not be forwarded to, or shared with, their parents. 

While traditionally the report cards are sent home for their parents' signatures, 

this situation poses a moral and legal dilemma for principals. Good educational 

practice requires the involvement of parents in discussions regarding their chil

dren's achievement, attendance and behaviour, especially in situations where 

diminishing attendance is an early sign of pupil dropout. However, it would 

appear that school communications with parents of senior students without their 

consent could potentially violate the freedom of information legislation. Does the 

school comply with the provisions in the Education Act and share the contents of 

the O.S.A. with parents until the student reaches age 18, or does the school 

comply with the provisions in MFIPPA and require that disclosure of such person

al information necessitates the written permission of any student over age 16 

years of age? 

To complicate matters further, if a school was to honour the pupil's request 

not to disclose, it could be indirectly jeopardizing the rights of other interested 

parties as set out in other legislation. For example, where the student was in the 

custody of one parent, the non-custodial parent usually has access rights and 

support obligations. Therefore, the non-custodial parent would have a legitimate 

interest in confirming his or her child's continuous enrollment as either a full-time 

or part-time student, as well as the student's academic progress up to age 18, 

due to the fact that many court orders for support are contingent upon such fac

tors. Interestingly, the Divorce Act (3), and the Children's Law Reform Act (4) 

both define "access" rights as including all information relating to the health, wel

fare and education of the child. But this stili leaves the practical problem of deal

ing with step-parents and common-law spouses who request access to the edu

cational records of those students with whom they have a relationship. The leg

islation fails to provide guidance regarding dealing with the extended family, and 
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leaves it to the principals as "chief custodians" of the O.S.R.s to determine how 

best to handle these often emotionally charged situations. The disparity 

between the two acts in terms of age at which consent is required also does not 

address "special needs" pupils, who may have physically attained the age of 16 

or 18, but not be mature enough mentally to understand the implications of 

granting consent to their personal information. 

Another issue of interest to students is their right to obtain examination 

and test questions. Students could argue that their test papers, answers and 

overall standing are their own personal information to which they are entitled to 

have access, whether for the purpose of questioning a given score or grade, or 

for future study purposes. While s. 11 (h) of MFIPPA provides that access to the 

answers of an examination or test is permissible (but not mandatory), it does not 

require that the actual question be released. 

Preserving the privacy of each student's answers is also an issue. In the 

classroom context, teachers often elect to return the entire exam ination or test to 

students, or to take up the exam questions in the class. However, since the stu

dents' tests are viewed as personal information, the practice of having other stu

dents or paid staff or volunteers act as the "markers" would appear to be a viola

tion of the Act. It is questionable whether schools should continue any of the 

above practices since they are granting access to personal information to a third 

party without the written consent of the pupil to whom it pertains. 

(8) Staff: 

This legislation has created a number of interesting issues for the Human 

Resources departments of school boards. The establishment of competition 

files, the checking of references, the disclosure of salaries and job classifications, 

and the investigation of grievances are but a few of the access and privacy 

issues that impact on school board employees. 
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If a school board advertises to fill a job vacancy then it is soliciting applica

tions and resumes. Any documents obtained from applicants in the competition 

are subject to the provisions of the Act with respect to the collection, retention, 

use, disclosure and access to information. This means the school board must 

notify candidates of its statutory authority to collect this personal information for 

recruitment and staffing purposes, and indicate who the applicants can contact if 

they have any questions.(5) Subsequently the candidates have the right to 

access their own evaluation and rating by the selection board, and even possibly 

the competition, evaluation and rating documentation of other candidates (usual

ly the successful candidate), if such access does not constitute an unjustified 

invasion of personal privacy. This test usually precludes revealing resumes and 

applications of other individuals or any information that would indirectly identify 

them. Furthermore, any decision by a school board to release such personal 

information to another individual would require notice being given to the affected 

parties so that they are provided an opportunity to make representations on why 

it should not be disclosed. 

While competition files for job vacancies constitute a collection of informa

tion subject to the requirements of the Act, any unsolicited resumes and applica

tions do not have to be retained. For most boards this routinely occurs when 

new teacher graduates seeking employment send resumes to school boards 

across the province each year. Many boards have responded to this influx of 

mail by simply discarding all unsolicited applications. This avoids the legislative 

requirement to retain it for one year, as well as the time and economic costs of 

responding to those persons seeking employment when there are no jobs avail

able. (6) 

In regard to reference checking, the legislation has also imposed new 

requirements. It is advisable that the written consent of the candidate be 

obtained at the application or interview stages of the selection process. Such a 
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consent would grant authorization to a school board to contact and to obtain 

information from past or present employers. This consent will enable the board 

to access job-related information on each candidate, inclusive of the educational 

history, employment history, work performance and rate of absenteeism. 

The legislation not only requires consent to check references; it also 

requires institutions to retain the information acquired from a reference check in 

the competition file. While applicants may request access to information 

obtained in a reference check, a board can refuse to disclose evaluative or opin

ion material compiled for the purposes of determining suitability, eligibility or 

qualification for employment where the individual who provided the information 

has requested confidentiality. (7) However, the Act appears flawed in several 

ways in regard to reference checking. First, this is a discretionary exemption to 

disclosure, which means that any refusal to disclose information obtained from a 

former employer to a disgruntled unsuccessful candidate could be challenged by 

way of a freedom of information appeal request. That in itself could be a time

consuming and costly process for the school board. Second, it presumes that 

the former employer is familiar with this complex legislation and is specifically 

aware of the provision of the legislation that allows a claim for confidentiality. 

Third, the Act makes it mandatory for institutions to maintain even more paper in 

files they are statutorily obliged to retain on persons who are not even their 

employees. 

Human resource personnel have been compelled to reorganize their files 

in order to comply with the legislation. Certain medical information, such as 

long-term disability records, workers· compensation claims, diagnostic and prog

nostic medical information and pre-employment medicals must be kept in a sepa

rate file for each employee apart from his or her general employment history, 

attendance and payroll information file. 

Many individuals would presume that while their employment responsibili-
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ties may be a matter of public knowledge, their remuneration is personal informa

tion. However, for both new and existing employees the legislation provides for 

the disclosure of job descriptions, job position classification and organizational 

information (such as the justification factors and reasons for placement on the 

salary grid), salary range and benefits and the standards against which the posi

tion was compared or evaluated. (8) Disclosure about both current and former 

employees of a school board is permissible under the Act. In addition access to 

such information is available to employees as well as external requesters. The 

Act even allows for the financial details of a contract for services to be disclosed 

without constituting a violation of privacy. (9) 

Section 11 of the Act permits a discretionary exemption prohibiting access 

to information about any proposed re-organization plans or policies that involve 

the management of personnel or the administration of an institution that have not 

yet been put into operation or been made public. This exemption would at least 

temporarily allow for non-disclosure of proposed down-sizing plans, whether they 

be negotiated or imposed. Once the plans are finalized, the public would have a 

right to access such information. 

The complexity of the legislation is clearly evident in the area of staff rela

tions. Since the majority of school board employees are unionized or are mem

bers of teacher federations, access to information retained on grievance pro

ceedings or investigations in discipline and termination matters, are of a critical 

nature to board staff. The legislation governs how information on staff relations 

can be collected, and when the employees must be notified of its existence, and 

whether or not the information is accessible by the staff members or even byoth

ers. The freedom of information legislation makes several references to courts 

and quasi-judicial tribunals. (10) These provisions allow for the indirect collection -

of personal information by a school board from other sources without the consent 

of the individual who is the subject of the grievance or investigation. This exemp-
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tion applies whether or not subsequent hearings or judicial proceedings eventu

ally take place. While the Act allows for the indirect collection of personal infor

mation without an individual's consent, once the information is obtained, the 

school board is obliged, save and except for law enforcement matters where a 

criminal investigation is taking place, to notify the individual in writing that such 

information has been collected. Naturally, once notified. the individual can chal

lenge such a collection. 

In the grievance process there is usually an abundance of documentation, 

much of which is shared with the grievors or their representative. Since access 

to information compiled on an individual is a presumed right under section 36 of 

the Act, the issue of access to case preparation material arises. The Act states 

that such material must be disclosed unless it falls under an exemption, such as 

solicitor-client privilege or advice or recommendations to government. The latter 

exemption would extend to such records as how to proceed with a discipline or a 

grievance, the witnesses that should be called, and potential strategies or prece

dents to use. However, these exemptions are only discretionary ,not mandatory. 

Since the terminology "advice and recommendations" would usually refer to for

mal courses of action, it would still allow access to transcripts of interviews with 

potential witnesses. In addition, these exemptions to right of access have no 

application if a board is required to produce documentary evidence pursuant to 

rules of a court or tribunal in accordance with section 51 of the Act. 

(el School Board Trustees: 

School trustees are acutely aware that there is a public expectation of 

government efficiency and cost restraint. Those in the public sector, like school 

boards, must operate within a framework of fiscal responsibility. To ensure this -

happens, watch-dog organizations like the Taxpayers' Coalition have emerged. 

In order for the public to determine if that economic objective has been met, they 

- 65-



require information from an open government. From that perspective the 

MFIPPA legislation appears to be a necessary tool. But what constitutes local 

government being really "open"? For example, a school board's ultimate deci

sion to buy a certain product or book must be made in open session to be a legit

imate decision, but there is no information provided about other books or prod

ucts considered and subsequently rejected. 

An "access to information" issue of interest to trustees concerns the pub

lic's right of access to the minutes of such meetings referred to in various ways 

as "trustee retreats;' or "informational sessions" or "strategic planning sessions" 

or "caucus meetings." While school boards routinely hold in-camera sessions 

prior to the commencement of their regular board meeting, such meetings, with

out the presence of the public, are restricted to certain types of agenda items. 

The Education Act (11) and board bylaws (12) both permit the exclusion of the 

public from board discussions that relate to matters of property, personnel or liti

gation. In contrast, caucus meetings are informal gatherings of trustees where 

no formal decisions are made. However, often contentious issues are discussed 

at these caucus sessions, the particulars of which are outside the scrutiny of the 

public's notice or knowledge. Many trustees would argue that the value of such 

sessions is that they provide an open airing of differences, and an opportunity to 

build unity on contentious issues. Others may debate the political correctness of 

such views on the basis that the public's opportunity to provide input into the 

decision-making process is undermined by such creative terminology in refer

ence to meetings of elected officials. Even though these meetings are closed to 

the public, minutes are usually taken of the proceedings. This raises a sec

ondary question of whether the new legislation grants to anyone who later 

requests a copy of such minutes the ability to obtain a copy of minutes of a 

meeting from which he or she was intentionally excluded. 

The issue of whether a "retreat" constitutes informal discussions that may 
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be held "in camera" or a meeting which must be held in public was the subject of 

a judicial review application in Southam Inc .. Eade and Aubrey y. Council of the 

Corp. of the City of Ottawa and Corp. of the City of Ottawa. (13) The facts in that 

case were that the city council members, along with several staff members, held 

a two-day retreat at a resort. On the agenda were many items that were within 

the scope of matters normally dealt with by council. For example. there was a 

detailed structured agenda for the retreat that included such matters as an 

overview of a capital expenditure plan, a consideration of an infrastructure man

agement salary, a review of priorities for the next three years, and a considera

tion of additional salaries for councillors who were committee heads. 

At page 731 of the decision, the Ontario Divisional Court states that the 

pivotal question in the case was whether the councillors attended a function at 

which matters ordinarily constituting council's business were dealt with in such a 

way as to move the matters materially forward in the overall spectrum of a coun

cil decision. In other words, was the public deprived of the opportunity to 

observe a material part of the decision-making process? 

The court found the retreat was a meeting at which the public should 

have been allowed to be present. Furthermore, it was not relevant that the 

retreat did not substitute for a regularly scheduled meeting or that it was held 

informally without the usual ritual trappings of a council meeting. 

The Southam decision indicates it may be necessary to devise an appro

priate exemption for certain aspects of school board meetings which are held in 

closed sessions. In the meantime trustees could preclude the public's right of 

access to such minutes by calling the sessions "committees of the whole" and 

then rely upon the board bylaws to allow them to conduct such meetings in 

closed session. Alternatively, the "brain-storming sessions" could be done in 

small sub-groups and not as a collective body. However, these proposals to 

avoid the application of the legislation appear to undermine the intended purpose 
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of the legislation, and to be inconsistent with several of the administrative values 

as set out in the value framework. 

The unsuitability of this legislation for local government is also exemplified 

in other ways. For example, the two exemptions under the Act, namely section 

12 (cabinet records) and section 13 (advice to government) were drafted to apply 

to provincial ministries and agencies, and have no relevance to school boards. 

As the above examples for students, staff and trustees illustrate, modifica

tions are required to make the Act more appropriate to the operational context of 

school boards. It is hoped that this will be achieved by amendments to the legis

lation that reflect concerns raised by school boards in the three year legislative 

review process mandated by section 55 of the Act. 
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ENDNOTES TO CHAPTER 5 

1. See Appendix F for the wording found in section 266 of the Education Act 

R.S.O. 1990 Chapter E-2, as amended, governing pupil records. 

2. Section 23 of MFIPPA states that a person who is given access to all or part 

of a record shall be given a copy, and also an opportunity to examine the original 

record upon request. 

3. See Appendix G for the wording found in section 16 of the Divorce Act .S.C. 

1985, Chapter 3 (Second Supplement). 

4. See Appendix H for the wording found in section 22 of the Children's Law 

Reform Act R.S.O., 1990 Chapter C.12. 

5. This requirement as set out in section 29(2) of MFIPPA applies to any person

al information which is collected on behalf of an institution about an individual. 

6. Section 30 of MFIPPA refers to the retention period prescribed by regulation. 

Section 5 of Ontario Regulation 823 states that the retention of personal informa

tion is required for the shorter on one year after use or the period set out in the 

institution's bylaws, unless the individual to whom the information relates con

sents to its earlier disposal. 

7. See section 38(c) of MFIPPA. 
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8. Section 14(4)(a) of MFIPPA states that "Disclosure does not constitute an 

unjustifiable invasion of personal privacy if it discloses the classification, salary 

range and benefits or employment responsibilities of an individual who is or was 

an officer or employee of an institution." 

9. See section 14(4)(b) of MFIPPA. 

10. See sections 32(1)(f) & (g) and 51 of MFIPPA. 

11. See section 207 of the Education Act R.S.O. 1990, Chapter E.-2, as found 

in Appendix I. 

12. The Lincoln County Board of Education's Bylaws provide in Bylaw B-9 and 

B-10 which meetings of the committees of the board shall not be open to the 

public, and specifically the types of matters which may be considered in private 

session, and which are not to be raised in regular open meetings of the Board. 

13. See Appendix J for a copy of the Southam decision, which is reported at 5 

O. R. (3d) at p.726. 
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CHAPTER 6: 

OVERVIEW OF THE COMMISSIONER'S ORDERS INVOLVING SCHOOL BOARDS 

While the purpose of the freedom of information legislation was not to 

interrupt the normal business practices and exchange of information between 

requester and institution, it has made school boards uncomfortable about when 

and what to release to whom. The Commissioner's statistics reveal that in 1992 

42 appeals were received by the FO! Commissioner involving school boards with 

8 of these resulting in Orders being issued in 1992. From January to December 

of 1993 there were 35 further Orders that specifically involved school boards. 

Apart from the FOI Orders, there were also 6 Privacy Investigations conducted 

on school boards and reported in 1992. In the first two months of 1994 there 

were an additional five Orders issued to school boards. This means that during 

the time frame of January 1991 until February 7th, 1994 there has been a total of 

48 Orders issued to Ontario school boards by the Office of the IPC/Ontario. 

While these numbers may not seem large in light of there being 164 school 

boards in the province of Ontario, (1) it does reveal the collective uncertainty 

among boards of education about the application of this relatively new legislation 

to some very practical situations affecting their programs, policies and personnel. 

Due to the commonality in issues and decisions affecting school boards, 

the Commissioner's Orders have tremendous implications for other boards' oper

ations, including those that have not yet been the recipient of an "Order. II On 

that basis, a review of the school board cases generating Orders will be of assis

tance in determining a number of issues, such as assessing what sections of the 

Act cause the greatest concerns to school boards; and what sections are relied 
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upon extensively to justify both the request and the board's reluctance to dis

close. In addition to the "Orders" pertaining to school boards, mention will also 

be made of any investigative decisions involving school boards or their staff or 

programs. 

In reviewing the cases, reference was made to the original complete 

Orders (2), as well as the summaries of the appeal orders, as published in the 

IPC Newsletter. Unfortunately the analysis of the cases, even when reviewed in 

their entirety, is hampered by the fact, that, unlike judicial decisions, the appel

lant is never identified either by name or even more generally as an individual, 

media representative, or business organization. In addition, no factual outline on 

why the information is desired by the appellant is provided, or reasons given as 

to why the appellant under the Act should be entitled to this record, document or 

information, despite the Head's objections. Instead the onus of proof lies with 

the Head of the organization to provide "evidence" for its reliance on any section 

of the Act, creating a bias in favour of the appellant, whose motives or plans for 

utilizing the information never seem to be in question. 

For the convenience of the reader each of the Orders has been summa

rized and chronologically listed in Charts 1, 2, 3 and 4 and can be referenced as 

Appendix K, L, M, and N respectively. (3) In addition, each of the forty-six 

Orders and a few of the investigative decisions involving school boards will now 

be examined in greater detail in the following paragraphs for the purpose of high

lighting some of the issues school boards face when complying with this legisla

tion. 

(A) Legal Opinions (Section 12) 

The common law solicitor-client privilege has been deemed a valid 

defence for school boards to rely upon in refusing requests for release of infor-
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mation. The Wentworth County Board of Education (4) was asked to release a 

copy of a lawyer's reply concerning the validity of noon hour Bible clubs in the 

county. The institution denied access to the record on the basis of section 12 of 

the Act which states a board "may refuse to disclose a record that is subject to 

solicitor client privilege or that was prepared by or for counsel employed or 

retained by an institution for use in giving legal advice or in contemplation of or 

for use in litigation." 

The appellant raised the issue of a "compelling public interest" in refer

ence to section 16 of the Act to seek access to the legal opinion. While section 

16 of the Act allows for a compelling public interest to override a non-disclosure, 

and thereby to permit its release, it does not mention overriding the solicitor

client privilege in section 12 of the Act. However, compelling public interest 

could be used to obtain release of an employee's advice or recommendation for 

such things as a surveyor report (section 7); or information the institution has 

received in confidence from other levels of government (section 9); or third party 

information (section 10) or records of an economic interest (section 11); or infor

mation that normally would seriously threaten the safety or health of an individual 

(section 13); or personal privacy information (section 14). 

Therefore, the head's decision was upheld on the basis that advice was 

supplied to the institution in a confidential written communication which was 

directly related to seeking, formulating or giving legal advice, and section 16 was 

not applicable to matters concerning solicitor-client privilege. This Order distin

guished between a lawyer citing mere legal concerns or notes of interest and 

held that comments about legal matters are not equivalent to offering legal 

advice or making recommendations of a legal nature. 

The issue of whether a legal account fell under the protection of solicitor- -

client privilege has also been decided in the case involving the Board of 

Education for the Borough of East York. (5) In general it was found that in order 
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to gain the protection of the legislation a specific course of legal action or options 

must be offered for deliberation or legal analysis. The legal account itself citing 

the services rendered is not protected by this exemption. 

The original request was for records respecting the payment of honoraria 

to board trustees. While the board granted access to some documentation, it 

denied access to other records on the basis of section 12 - solicitor-client privi

lege. Upon receiving information about the size of the legal account paid to 

obtain legal advice in order to respond to the FOI request on the subject of hono

raria, the appellant sought further disclosure. The sole issue in the appeal was 

whether the discretionary exemption provided by section 12 of the Act applied to 

the legal account. 

The board contended the legal account was a confidential communication 

between the board and its solicitors because it set out the names of individuals 

with whom the board's solicitors discussed certain aspects of this particular case 

and rendered legal advice. The appellant argued that a solicitor's account 

should be contrasted with a legal opinion or legal advice which is covered by 

privilege. A legal account is a mere tally of work done, hours spent and fees 

generated, and not a method of transmitting legal advice to a client. In addition 

the dollar amount of a legal account is an insufficient means of letting the public 

see how their public funds were expended. 

On appeal, the inquiry officer supported the narrower interpretation of 

solicitor client privilege and ordered the board to disclose the legal account since 

it contained no legal advice, opinion, recommendations or strategy. At page 6 of 

his decision, Assistant Commissioner Irwin Glasberg wrote, "I also believe that 

the intent of the legislation would be ill-served by allowing the section 12 exemp

tion to be used to shield a non-substantive record of this nature from legitimate -

public scrutiny. That result would be particularly unfortunate in the current reces

sionary climate which places an unparalleled obligation on officials at all levels of 
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government to ensure that tax dollars are spent wisely." 

Since legal advice is not defined in the Act, the Order also made 

reference to previous rulings which dealt with this same issue. To meet the defi

nition of legal advice, it must include a lawyer's legal opinion about a legal issue, 

along with a recommended course of action, based on legal considerations, 

regarding a matter with legal implications. 

(8) Salary Ranges of Officials and Employees 

The same reliance on "public interest" was raised in the Lambton County 

Board of Education (6) decision in which the appellant requested access to the 

actual salaries or salary ranges for the board's Director of Education, Executive 

Assistant and the Superintendents. In granting the request, the Commissioner 

indicated in his reasoning that the operation of the public institutions should be 

open to public scrutiny and that the public has the right to know how public funds 

are being spent, especially in the current economic environment. While disclo

sure of the exact salaries was not necessary or permissible because of the 

unjustified invasion of personal privacy as set out in section 14 (3)(f), it was in the 

public interest to know the salary ranges of public employees. Interestingly the 

Order went on the require the board, where no salary ranges existed, to prepare 

a salary range for the position and then disclose it. 

(C) Salary Projections 

While salary ranges can be disclosed, the release of salary projections is 

a different matter. School boards provide such confidential data as salary projec- -

tions to the Ministry of Education in the board's annual budget estimates when 

seeking provincial funding. Such estimates often include projections for salary 

- 75-



increases that have not yet been negotiated. To avoid such information becom

ing accessible to third parties, such as teachers' federations, the three-part test 

in section 10 of the Act must be complied with in regards to labour relations infor

mation. When submitting the estimates to the province, school boards should 

explicitly state that the salary projection and other sensitive information are being 

supplied in confidence with the expectation that the Ministry will treat the infor

mation as confidential to avoid any prejudice to future or ongoing negotiations or 

any potential financial loss, according to section 17 of the provincial freedom of 

information legislation by which the minister is bound. 

(0) Third Party Information 

School boards have been reluctant to release information supplied to 

them by a third party. Under the freedom of information legislation an institution 

must notify any third parties who have an interest in or an indirect ownership of 

the information in question now being requested for release. The section 10 pro

vision of the legislation has been the subject of a few cases concerning school 

boards, and will most likely be raised in several more. 

The Halton Board of Education and Apple Canada Inc. (7) had negotiated 

a joint proposal to develop an advanced technology secondary school. The 

Board claimed it was a trade secret under section 10(1)(a) belonging to a third 

party and denied access to the requester. However, the Office of the 

IPC/Ontario ordered disclosure of the four-page record and letter of intent, which 

outlined the conceptual framework of the potential project, on the basis the infor

mation in the record did not qualify as a trade secret. Reference was made to 

the American judicial definition of this term, along with the various meanings -

generated by the courts in several Canadian provinces. The Canadian version of 

"trade secret" was eventually adopted by the Commissioner. The Inquiry Officer 
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decided the connection between the proposal and the commercial activities of 

the computer company were too remote to qualify the information as commercial 

in nature, for which disclosure would result in some prejudice to its competitive 

position or economic loss. In addition, the record in question arose from negoti

ations with the school board, so it was difficult to distinguish what, if any, informa

tion was "supplied" by Apple Canada, as opposed to the school board, in order 

to claim the section 10 exemption. 

One of the problems with this decision is that the legislation was intended 

to apply only to government institutions, not private enterprises. However by vic

ariously requiring corporations like Apple Canada to comply with the Act, the 

IPC could be interfering with and discouraging future educational ventures 

between school boards and private companies. Some companies may be reluc

tant to be subjected to the disclosure provisions of this legislation if it could 

potentially affect their ability to compete in the open market. 

The Commission has also ruled that simply because information is pur

chased by a school board from another source does not necessarily make it 

commercial information for the purposes of the protection afforded by section 10 

of the Act. This was the case in the Etobicoke Board of Education (8), which 

refused under section 10 of the Act to release a staff report on poverty in 

Etobicoke which included population and income forecast information purchased 

by the board from a third party research company. According to the 

Commissioner's office, since the report in question did not contain the population 

and income forecasting formulas or models themselves, there was no concern of 

a "trade secret" being disclosed by the release of the staff report containing the 

third party information. Neither was there any technical, scientific or financial 

information contained within the report itself. 

Satisfying all elements of the three-part test found in section 10 was 

raised in the case involving the Timiskaming Board of Education. (9) The board 
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had retained a management services company to manage its custodial and 

maintenance departments. The company, known as ServiceMaster of Canada 

Limited, had entered into a contract with the board, and objected to the terms of 

the contract being disclosed on the basis it contained personal information about 

employees that should not be released. Upon review of the contract, the 

Commission rejected this section 21 argument because there was no recorded 

information about any identifiable individual, rather it just referred to the employ

ees collectively. Likewise the Inquiry Officer found that the section 10 tests were 

not met because the information was not supplied by ServiceMaster to the 

board, rather it had been extensively negotiated. This conclusion was based on 

the fact the contract contained a clause stating the agreement had been negoti

ated and prepared by the parties equally and should not be construed as having 

been drafted by one party. 

The above rulings can be contrasted with the decision rendered in the 

Halton Board of Education case (10), where the third party suppliers were able to 

satisfy the IPC that records describing the agreements and relationship between 

the school board and the suppliers of computer hardware and software for use in 

a new secondary school would result in financial loss to them if disclosed. The 

third party suppliers had objected to disclosure based on s.10 of the Act, which 

requires satisfying a 3-part test. The Commissioner accepted that the informa

tion relating to sale and purchase prices for computer equipment was "commer

cial information", which by affidavits from the Board and suppliers was attested to 

as "supplied in confidence" and that disclosure would "significantly prejudice 

their competitive position" in the educational marketplace, by the release of pric

ing and marketing data to competitors. While the suppliers were successful in 

convincing the IPC not to disclose the requested information, it illustrates that -

even parties not governed by the legislation can be subject to the effects of the 

legislation. In order to satisfy the Commission third parties must become knowl-
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edgeable about the Act, its provisions, exemptions, appeal process and case 

law. In response to a request for information they are put on the defensive, oblig

ed to prove by affidavit evidence that their records qualify for the protection 

offered under the Act. 

Access to other financial information supplied by the government has also 

been the subject of an appeal. A northern Ontario board (11) received a FOI 

request for disclosure of the monies received by one board with respect to the 

amalgamation of two school boards. The record at issue was a letter to the 

board from the Assistant Deputy Minister of Education enclosing the Ministry's 

contribution toward the transition costs arising out of the amalgamation. The 

board objected to its release on the basis it would prejudice labour negotiations. 

Upon appeal the Commission ordered the disclosure of the record because the 

board failed to show that all elements of any mandatory or discretionary exemp

tion had been met. Even though it was information received from the govern

ment of Ontario, the second element of section nine's two-part test was not met 

because the Ministry did not take any position as to the confidentiality of the 

record. Likewise the board failed to show the financial information was supplied 

"in confidence" under the three-part test found in section 10 of the Act. 

Lastly, the board failed in its bid to claim a section 11 discretionary exemp

tion when it did not provide sufficient detailed and convincing evidence to estab

lish a clear and direct linkage between disclosure of the record and the suggest

ed harm. Under section 11 the board is obliged to show what specific use or 

misuse of the information would reasonably result in prejudice or harm the 

board's financial or economic interests or its competitive position. While all par

ties share the burden of proving the applicability of any exemption, the institution 

bears the burden to prove that a record, or any part thereof, falls within one of -

the specified exemptions. 
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(E) Educational Testing 

School boards across the province routinely evaluate and test their stu

dents for a range of exceptionalities from that of giftedness to learning disabili

ties. In accordance with the Education Act,(12) school boards are authorized to 

employ psychologists who can administer these tests for determining student 

placement, and program eligibility. Since standardized tests are used, only limit

ed information can be provided to the students and parents about the results. An 

actual review of the test questions and student's answers are not permitted, 

because the test is purchased from a third party and the same test is used 

repeatedly on hundreds of students. Any release of the questions, or the stu

dent's correct answers, could potentially jeopardize the reliability of the results, or 

any future use of the test protocol itself on other students. 

In a case involving the Lincoln County Board of Education (13), a parent 

was unhappy with a psychologist's determination that their child was not "gifted." 

In an effort to see their daughter's test, a freedom of information request was 

made to the board, which refused access on the grounds that it was a test pur

chased from a third party (section 10) and there was a discretionary exemption 

permitted in the legislation for examination questions under section 11 (h). The 

test administered to the student was known as the Stanford Binet Intelligence 

Scale, the same test used by the majority of other boards. The test itself is only 

revised every 10-20 years, so maintaining confidentiality with respect to its con

tents is integral to maintaining its validity as a testing procedure. Its only com

petitor on the market is known as the Weschler Intelligence Scale for Children, 

also a standardized test. Regardless of which test was used by a school board, 

the IPC ruling would apply, so there was much at stake in this decision. Written 

submissions were received from the school board, the third party Canadian dis- -

tributor of the test, Nelson Canada, and the appellant. Nelson Canada claimed 

section 10 rights on the basis that the test constituted a trade secret, for which 
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any disclosure could result in economic or commercial loss. 

Fifteen months after the notice of appeal was first sent to the board, the 

IPC rendered its two-part decision. Release of a one-page creativity test 

designed by Lincoln was ordered to be disclosed. However, a severed copy of 

the fourteen pages used by the student in the Stanford-Binet test booklet was 

also ordered to be released. The severed portions ordered to be released con

sisted of the student's answers and the overall test scoring page as calculated by 

the evaluator. The Order was not complied with, and judicial review of the deci

sion was sought, and is still pending. (14) The board's concern was that the tri

bunal had failed to see the connection between the release of the student's cor

rect answers in sequential order and the actual test questions themselves, espe

cially in the vocabulary section and the absurdities section.(15) 

A further appeal involving a school board dealt with the institution's deci

sion not to identify each school by name when releasing information on cross

curriculum educational testing conducted by the board. The appellant specifical

ly requested information from the Carleton Board of Education(16) showing the 

standings of each of the board's schools in provincial reviews for Grade 11 & 12 

physics and chemistry, and Grade 9 geography, and the results, both school-by

school and board-wide, of all system-wide tests given since 1983 in English, 

Mathematics and Science for Grades 9 thru OAC. While the board consented to 

the release of the requested information, it identified each school by an alphabet

ical code designation and not the school name, and did not provide a legend 

explaining the code. 

On appeal the Information and Privacy Commissioner subsequently 

ordered the disclosure of the school names on the basis that school names 

were not personal information of any identifiable individual, and there was no -

prejudice to the economic or competitive position of the school board as 

required in section 10(c) of the Act. 



This decision completely overlooked the practical concern that some 

schools which performed poorly on the testing may be unfairly labeled as inferior 

educational institutions, when the test results are examined in isolation from 

other factors. In other words, the fact that the efficiency of the school principal or 

teaching staff could be discerned. or an unfair judgment made on the academic 

profile of the student population at individual schools, did not make the informa

tion "personal." 

(F) Personal Information about Students. Staff and Volunteers (Sections 2 and 14) 

Information about a student's health, welfare and academic progress is 

strictly guarded by school boards from disclosure to anyone other than those 

permitted access under the Education Act. (17) Following a stone-throwing inci

dent at one of their Brampton schools, Dufferin Peel Roman Catholic Separate 

School Board (18) was faced with a request from a parent seeking access to the 

name and address of the child who allegedly threw the stone and the names of 

the children who witnessed the incident. The school board denied the parent 

access to such information claiming it was personal information under the protec

tion of section 14 of the Act. 

In his ruling, Assistant Commissioner Mitchinson distinguished between 

the release of the name of the child who allegedly threw the stone and his agree

ment with the board not to release the names of the potential witnesses. The 

IPC ordered the board to release to the appellant the former name to allow a fair 

determination of rights in accordance with section 14(2)(d) of the Act, specifical

ly in order to add the child as a party to an existing civil action, but this same test 

did not apply to the names of the witnesses. 

This ruling could be applied to many scenarios within a school, whether it 

is a shop or gymnasium accident, or a student fight on the playground. Such 
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events are usually handled internally through student suspensions or expUlsion 

proceedings in a confidential manner as provided by the Education Act.(19) 

The issue of disclosing the names of volunteers at a school board was 

also considered by the IPC. The Head of the Halton Board of Education (20) 

was ordered to disclose the names of the persons identified as "Key 

Communicators" for the board, along with their correspondence, expense 

accounts and the questionnaires/surveys developed by them, because the sec

tion 14 personal information exemption was deemed not to apply to them. In 

this case the IPC decided the disclosure was a justifiable invasion of personal 

privacy because it was desirable that members of the public have access to this 

information for the purpose of subjecting the activities of the institution to public 

scrutiny. The board had refused access to the names of the volunteers on the 

basis that when initially recruited for the program they were not informed their 

involvement would become public knowledge. 

While not a school board case, the decision involving the Regional 

Municipality of Sudbury (21) would still apply to school boards compelling them 

to release the names of all temporary and part-time employees. 

A school teacher was also successful in securing the names of two com

plainants who had written two letters to his Principal and Supervisory Officer 

complaining about the teacher's conduct.(22) The teacher complained that the 

letters were used against him without his knowing the contents or names of the 

accusers, resulting in the Northern District School Area Board relocating him to 

another school 650 km. away. The IPC held that an individual's right of access to 

his own personal information was not an absolute right, if the release of the infor

mation would constitute an unjustified invasion of another individual's personal 

privacy. In reviewing the facts in this case, the IPC held that there was no evi- -

dence the case met any of the exemptions set out in section14. Therefore, the 

release of the letters was ordered, with only the addresses and telephone num-
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bers of the complainants deleted. It is interesting to note that the IPC ordered 

the release of the requested information, despite the fact the teacher had alter

native rights to disclosure through the grievance process. 

This decision can be contrasted with the ruling in the Hornepayne Board 

of Education case(23), which also considered the definition of personal informa

tion. The appeal arose when the school board denied the requester access to 

two letters sent to the Chair alleging the requester treated someone unfairly. The 

Commission held that the requested material did constitute personal information 

since it concerned correspondence or views and opinions of another individual 

about the requester. However, based on the guiding principles found in section 

14 of the Act, the Commission ruled the discretionary exemption found in section 

38(b) did not apply to the situation. The Commission examined the contents of 

the two letters and, in light of the criteria in section 14 of the Act, found that the 

right of access to the requester's own personal information outweighed the rights 

of the authors of these letters to the protection of their privacy. In ordering the 

release of the documents the Commission reaffirmed that the onus is on the 

holder of information, not the requester, to prove that the disclosure of the per

sonal information would constitute an unjustified invasion of the personal privacy 

of another individual. 

While the Sudbury, Hornepayne and Northern District decisions stand for 

the proposition that the names of employees and complainants can be released, 

access to other personal information such as phone numbers and educational 

qualifications have not been viewed the same way. The Wellington County 

Board of Education's decision (24) not to release the phone numbers of perma

nent or regularly employed federation members to their own OSSTF President 

was upheld by the IPC. The Commission agreed that the phone numbers were -

personal information, and disclosure would constitute an unjustified invasion of 

personal privacy. The Commission may also have considered the fact that a 
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union or federation has alternative methods of voluntarily securing the same 

information from its membership, rather than relying on the boards as the source. 

This same reasoning was applied in the Cochrane, Iroquois Falls, Black 

River-Matheson District Roman Catholic Separate School Board decision (25) 

which was rendered only one day after the Wellington decision. In that case the 

board was asked by the parents of a special needs child for access to the educa

tional qualifications of the teacher's aide who had been hired to assist the child 

in the classroom. The IPC upheld the board's decision not to disclose personal 

information about an individual's employment history or educational background, 

due to the fact it was an unjustified invasion of personal privacy. 

In another case the natural father of a student under age 16 requested 

from the Windsor Board of Education (26) the list of the individuals and phone 

numbers the school was to contact in an emergency. When the mother, daugh

ter and new husband all refused to consent to such disclosure, the board denied 

access relying upon s.14 of the Act. The IPC then upheld the board's decision 

not to release the names and phone numbers pursuant to s.14, but also made 

reference to s.54(c) of the Act which states that the person with "lawful custody" 

of a person under age 16 can seek access to information on his or her behalf. 

However, under the terms of the divorce the father had not been granted custody, 

so he could not rely upon s.54 to obtain the emergency phone numbers. While 

the IPC may have recognized the potential for using the FOI legislation to obtain 

material not otherwise readily available in litigious and family-related matters it is 

not mentioned in the written decision. They may also have considered the fact 

that individuals often elect to pay the additional cost of having their phone num

bers "unlisted" for any number of privacy and security reasons and were reluc

tant to see the Act become a means to interfere with this privilege. 

A school board was the recipient of a request for information about a 

deceased person formerly in their employ. A solicitor acting on behalf of the 
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executrix of her husband's estate requested under the Act access to certain 

records held by the Weiland County Roman Catholic Separate School Board(27) 

pertaining to the deceased man. In accordance with a signed authorization the 

board willingly provided the requester with copies of the board's policies and pro

tocol and the deceased's employment file, because it was information concerning 

entitlement to death benefits, insurance matters and vacation pay, all of which is 

accessible under section 54 of the Act to someone who is administering the 

estate. However, the board relying upon sections 6 and 38 of the Act, denied 

access to records of board minutes where the deceased was discussed or any 

documents concerning allegations, investigation or charges about the 

deceased's alleged criminal conduct. In addition the board contended that cer

tain records did not relate to the administration of the estate, and therefore sec

tion 54 (a) of the Act did not provide the requester with a right of access to these 

documents. 

Upon appeal the FOI Commissioner agreed with the board's position in 

this matter and denied the requester access to the remaining records on the 

basis that the request for access did not relate to the administration of the 

deceased's estate. This ruling means that executors or their agents do not pos

sess the same rights or powers of individuals and are not entitled to all the 

records that a deceased person would have been during his or her lifetime. 

Consequently the deceased retains his or her right to privacy except insofar as 

the administration of his or her estate is concerned. This position is further sup

ported by the fact that the Act's definition of personal information preserves the 

personal privacy rights of deceased individuals who have been dead less than 

thirty years. 

(G) In Camera Minutes 

Access to the minutes of an in camera meeting to discuss the departure 
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of a former employee of the Espanola Board of Education (28) were requested. 

The school board denied access to the record claiming sections 6(1 )(b) and 14 

of the Act. 

While Assistant Commissioner Mitchinson upheld non-disclosure of the 

personal or financial information of the board employee, the name of the individ

ual appearing in his or her professional or official capacity did not qualify as per

sonal information and could be disclosed. Furthermore the argument of "com

pelling public interest" in section 16 of the Act did not apply to the discretionary 

exemption given to section 6(1 )(b) in camera deliberations of a board. 

Interestingly, such disclosure of information even if restricted to reciting a profes

sional job title or official capacity, could in many scenarios still indirectly enable 

the identification of the individual because often there is only one person holding 

certain key positions in an institution. 

(H) Expense Accounts and Financial Records 

The issue of access to expense accounts has been the subject of at least 

four IPC Orders that involved school boards, of which three Orders were from the 

same board requester. The rulings reflect the Commissioner's position regarding 

the public's right to know information about the expenses incurred by persons 

employed by the public sector or supplying services to the public sector. 

Not unlike other school boards, the Norfolk Board of Education (29) only 

included at each board session a list of cheque numbers issued by the board to 

employees, co-op students and service providers, over the last two weeks. 

While the board gave access to the summary of the disbursements, it did not 

release the actual account reports naming the individual claimants because it 

was viewed as disclosing personal information as well as imposing an adminis

trative hardship. This practice was the subject of three separate appeals to the 
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Commissioner's Office. The Commissioner ordered disclosure of these account 

reports, and the individual names of each claimant, on the basis that such 

expenses incurred in the course of carrying out their duties as public employees 

was not to be considered personal information. 

This same principle was found in the Halton Board of Education (30) 

decision in response to a request to examine the detailed expense accounts of 

five named individuals over a five-year period, inclusive of receipts, invoices, 

phone bills and other supporting documentation. The right of access to these 

extensive records was never denied by the board, or questioned by the 

Commissioner; rather the issue was who would bear the cost of the disclosure. 

In this case the IPC agreed with the board's decision not to waive the fee payable 

to obtain such records. 

The Metropolitan Separate School Board (Toronto) (31) was ordered to 

release copies of expense account sheets, attachments, receipts and credit card 

statements involving seven named board employees who through employment 

contracts had right to full and unconditional use of an automobile and all expens

es related to it. The use of credit cards was permitted to cover any auto-related 

expenses, whether they arose from business and/or personal use. The board 

was unsuccessful in arguing that the information may relate to "personal" finan

cial transactions. The Commission ordered the release of the requested docu

ments because the records related to expenses incurred by persons in their 

employment capacity and did not meet the definition of personal information. 

In two of the appeals the subject of the request was also the person who 

made the decision to deny access to the records. A postscript at the end of the 

ruling suggested that procedures should be established to deal with real or per

ceived potential conflict of interest scenarios. It was recommended that alternate 

decision-makers should be used in future similar instances. 
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Overall these five decisions illustrate that access to expense accounts of 

named individuals employed by or providing services to school boards is permit

ted by the legislation, although the requester may in some circumstances have to 

pay a fee to secure such information. 

The Metropolitan (Toronto) Separate School Board (31) was the recipient 

of a request under the Act for documentation about the costs of external meet

ings, inclusive of any travel expenses. The board contended it had not segregat

ed its files concerning meetings held at external premises from that of internal 

locations, so the requester was advised that a fee estimate of $4,140 would be 

necessary to conduct a search for the exact vouchers and cash receipts. Since 

the requester was only interested in pursuing the information about the meeting 

expenses, the board granted access to view the ledger reports, vendor book and 

serial cheque registers. When the requester found several discrepancies he 

insisted there must be other accounts he was not shown. In the appeal the 

Commission agreed that the board had conducted a reasonable search for 

records and that the appellant's concerns relate to accounting matters about the 

accuracy of the documents, rather than the existence of the documents them

selves. 

(I) Law Enforcement 

A request was made to the Toronto Board of Education (33) for copies of 

19 records consisting of 37 pages of invoices submitted to the board's solicitor 

that related to forensic and investigative accounting services provided by the 

accounting firm (affected party). The investigations involved three different mat

ters: suspected fraud by employees in the continuing education department of 

the board, which resulted in their discharge from employment; concerns by a 

board employee that tampering with student transcripts had occurred; and poten-
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tial wrongdoing by members of the board's maintenance personnel which did not 

culminate in police charges, but did result in the subjects of the investigation 

being discharged and subsequently grieving their terminations, which had yet to 

be resolved. 

The Commission held that internal investigations conducted by an institu

tion as an employer or by an outside party acting on its behalf, such as an 

accounting firm, do not constitute law enforcement proceedings. It is only "law 

enforcement" when the investigation is ongoing and could lead to proceedings in 

a court or tribunal where a penalty or sanction could be imposed. At page 5 of 

the order the inquiry officer stated, "The board could not lay any charges. The 

mere involvement or interest of the police in the alleged offences does not trans

form the board's internal investigation into a 'law enforcement' investigation." in 

addition any investigation must be ongoing, and the institution must show there 

was a reasonable expectation (not just a mere possibility) of probable harm, in 

order to claim the discretionary exemption found in section 8. Furthermore, the 

Inquiry Officer rejected the argument that the release of the records containing 

the professional fees for services rendered would significantly affect the competi

tive position of the accounting firm. 

(J) Fee Estimates 

In accordance with s.45 of the Act, (34) school boards are statutorily oblig

ed to provide an estimate of the cost for searching, preparing, photocopying and 

shipping information to a requester. The onus rests on the board to show that 

the estimated fees were calculated properly and do not exceed the permissible 

charges outlined in Ontario Regulation 823.(35) The appropriateness of the fee 

estimates has been the subject of at least three Orders that involved school 

boards. The rulings have given a stricter interpretation to what is expected of 

- 90-



school boards in fulfilling this obligation. 

The Norfolk Board of Education (36) had received a 10-part request for 

access to files regarding personal and financial matters of the board. In 

responding to the request the board made an "interim decision", and provided a 

letter containing a fee estimate for search time, photocopying and labour and 

also notifying the requester of the waiver provisions available under the Act. On 

appeal the Inquiry Officer decided that the board did not give sufficient detailed 

information or evidence to support the fee estimate so it was not permitted to 

charge it. In addition, the ruling indicated that interim decisions based on the fee 

estimate are only appropriate if the records requested were unduly expensive to 

produce. 

The Halton Board of Education has received guidance from two IPC rUl

ings on this issue of the "correct calculation of chargeable fees." In the first case, 

Halton (37) received an access request to examine and receive copies of two 

years of attendance records from their Adult Computer Training Centre. The 

board was willing to release the information, minus any personal information con

tent which would identify the program participants, but at a cost to the requester 

for the computer and manual search time to locate this information, and for the 

preparation and photocopying expenses for making copies to release. The 

requester launched an appeal on the basis that the fee estimate was excessive. 

The FOI agreed that there was insufficient evidence to support the search time 

estimated for locating some of the records. Also the photocopying charges were 

duplicitous, as any allowable photocopying fees permitted under the Regulations 

already include the time spent feeding the machine. On this basis the original 

fee estimate proposed by the board was revised and reduced by almost 300% as 

a result of this Order. 

The second decision involving the Halton Board of Education (38) con

cerned a request for five years of records. The original fee estimate exceeded 
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$12,000, and would have required an estimated two months of staff time to 

assimilate the supporting documentation for the expense accounts requested. 

The requester argued that she was entitled to examine the records free of 

charge under s.207(4) of the Education Act (39), but the Commissioner ruled that 

the term "current accounts" under the Education Act did not extend to the 

requested material, and referred instead to a statement of the board's debits and 

credits. In response to the request to waive the fee, due to financial hardship, 

the Commissioner upheld the board's decision not to grant a fee waiver on the 

basis that passing such a cost onto the public taxpayers was neither fair nor 

equitable. 

(K) Personal Opinions of Elected Officials 

School trustees, as elected officials, are governed by the Municipal 

Elections Act (40), the Education Act (41), and the Municipal Conflict of Interest 

Act (42). The latter legislation requires trustees to make a declaration in open 

board, to be noted on the record, of any "conflict of interest" which is defined as 

any matter on which they have a direct or indirect pecuniary interest. This con

flict extends to any interest held by a spouse or minor child living at home. The 

operative word is "pecuniary", which means some real or potential monetary 

benefit. Once a conflict has been declared by a trustee, he or she is to refrain 

from voting, or participating in the discussions, so as not to influence the vote. 

Even though the explanation given for the declared conflict of interest is made in 

public and noted in the minutes, it could still be viewed as revealing personal 

information about a trustee's personal or financial affairs; yet most public officials 

are willing to make such disclosures in compliance with the legislation. The IPC 

Orders reveal a reluctance on the part of trustees to consent to the disclosure of 

their personal opinions and views about board programs. 
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Under s.2(1) of the MFIPPA, "personal information" is defined to include 

any expressed comments or views, and consequently some trustees have 

objected to this type of information being disclosed. Ironically, while trustees 

have recognized and complied with the legislative requirement that declarations 

of monetary interests discussed at board or committee meetings be openly 

declared and the reasons for the conflict recorded, they have not always wanted 

their personal opinions and views to receive the same public disclosure. The 

rationale may be that some personal views held or expressed by trustees on 

politically sensitive issues may not be popular with the public. A fear held by 

many publicly elected officials is that a portion of their comments may be lifted 

from reports and either misconstrued or taken out of context by the media or the 

electorate. For whatever reason, a number of appeals dealing with the release 

of reports containing the personal opinions and views of trustees has emerged. 

In reviewing this issue as the subject of an appeal in the Halton Board of 

Education decision (43), the Commissioner granted access to such records on 

the basis that the views and opinions expressed by publicly elected officials 

about board programs are not personal information. Only the trustee's home 

address could be severed from the records. 

A second case arose when a Halton school trustee (44) requested all 

records dealing with opinions expressed by the trustee during a two-month peri

od of board meetings. Although the official was provided with a binder of records 

distributed at the committee of the whole, the Trustee launched an appeal claim

ing the board had not conducted an extensive enough search of the records. 

However, the Commissioner disagreed and ruled that he was satisfied that the 

requirements of conducting a reasonable search had been met. 

In a third case involving the Halton Board of Education (45), a school 

trustee objected to the board's decision to release certain records, namely a 

report on the Key Communications Program, which contained the opinions and 
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views expressed by the trustee. The Commissioner upheld the board's decision 

to disclose the records due to the fact the trustee's opinions and views on the 

board program were not deemed to be personal information, because such opin

ions were expressed in his capacity as a publicly elected official. 

It can be concluded from the ruling in each of these cases that publicly 

elected officials will not be able to rely on the protection afforded by s.2(1) of the 

MFIPPA to prevent the disclosure of their personal views and opinions. 

(L) Board Auditor's Working Papers. Findings and Recommendations 

In accordance with the Education Act (46), the financial records of a 

school board must be audited on an annual basis in order to satisfy the principle 

of public accountability in the use of public funds. Two cases have arisen involv

ing the right of access to the board auditor's records, specifically the working 

papers in one instance, and access to the complete findings and recommenda

tions in another decision. 

In June of 1993 the Halton Board of Education (47) received a freedom of 

information ruling concerning access to a school board's external auditor's work

ing papers. The board had denied the existence of the records and on appeal 

centered its submissions on the fact the requested records, if in existence at all, 

were not in the custody or control of the board. In support of its position the 

board referred to the Institute of Chartered Accountants of Ontario's generally 

accepted auditing standards which consider audit working paper the property of 

the auditor, and not the client. While the working papers form the basis for the 

auditor's opinion, they always remain in the physical possession of the auditor, 

and, as such, were not records of the institution. The Commission upheld the 

board's decision not to disclose and agreed that the audit working papers are not 

records in the custody or control of the school board. 
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The above ruling can be distinguished from the decision made in the 

Toronto Board of Education case (48) regarding a terminated board employee's 

request for copies of the findings and recommendations prepared by Peat, 

Marwick & Thorne on the school board's operations. The appeal arose when 

the board claimed no such records existed, and if they did, the records were not 

within the board's custody and control. Even though the board had submitted 

affidavit evidence from two law firms and its comptroller attesting to the fact that 

no audit was requested or carried out by the firm, and denied the existence of 

any records in their files, the board was rebuked for not conducting a more thor

ough search. The Commissioner felt that the board should have contacted the 

accounting firm itself, along with an experienced board employee familiar with 

the records, an official from the forensic division of the accounting firm, and the 

board's solicitors in order to satisfy the requirement that a reasonable search had 

been conducted. The requirement that a more exhaustive search be made may 

reflect the Commission's reluctance to accept that the final auditor's findings and 

recommendations do not eventually come within the custody and control of the 

board. It is also quite likely that the IPC felt the board did have control over 

auditor's findings and recommendations, both in regulating their usage and in 

relying upon the content of auditor's reports in order to address any operational 

problems identified in the reports. 

(M) Sufficiency of Searches 

While the Act requires that a search be made within a specified time 

frame in response to a request for information, several rulings made under the 

Act have provided some insight into the extent of the search to be conducted. 

While it is the duty of the school board to clarify the request, it is the duty of the 

Office of thelPC/Ontario to ensure the board made reasonable efforts to identify 
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and locate any records. Overall the "reasonable search requirement" is only met 

by conducting a thorough, detailed and exhaustive search as evidenced by sup

porting affidavit evidence. The staff time and cost to the school boards were not 

addressed in these cases, but, by the very nature of the type of searches 

expected by the Commission, they must have been expensive to undertake. 

In response to a request for all school board records concerning the 

requester, his spouse and three minor children, the Carleton Roman Catholic 

Separate School Board (49) had to demonstrate to the Commissioner the extent 

of their search, which included contacting 15 people, examining O.S.R.s, teach

ers' daybooks, anecdotes and records, school office files, special education files, 

student services files and transportation files. 

Affidavit evidence was also required to satisfy the Commissioner that a 

board's denial of any records existing about a meeting held between a principal 

and two students could be substantiated. In this Hamilton Board of Education 

decision,(50) the affidavits of the FOI co-ordinator and principal swore that no 

such notes were in existence, and that a reasonable manual search of the files 

had been conducted, and that further consultations with informed board staff had 

revealed no records. 

Likewise the Halton Board of Education (51) had to satisfy the I PC it had 

conducted a reasonable search by outlining in its affidavits its record-keeping 

practices, along with all the steps taken to locate the files, and all inquiries made 

with knowledgeable staff. 

Again supporting affidavit evidence that all reasonable steps had been 

taken to locate any records was the key to an appeal being denied in the Lanark, 

Leeds and Greenville County Roman Catholic Separate School Board (52) and 

the Halton Board of Education (53) decisions. However, the Act did not require 

an institution to prove to the degree of absolute certainty that the requested 

records do not exist. (54) Instead, ensuring that all informed sources are con-
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tacted for information on the location or existence of files (55), and making refer

ence to any board retention policy to substantiate the destruction of any files (56) 

have both been noted as key features in obtaining the support of the IPC of a 

Board's actions. 

The appropriateness of the search and the decision letter were the issue 

in an appeal involving the Metropolitan Separate School Board (Toronto) (56). A 

disgruntled requester appealed to the Commission about a response letter he 

received from the school board, which he considered improper. The requester 

wanted access to the "Ministry confirmation" which the board referred to in its 

earlier correspondence released to him. He argued that in response to his 

request the board should have said "no records exist:' since he had a Ministry 

letter stating that there was no formal communication on this matter, instead of 

being provided with access to a board memorandum to the Minister and a con

firming letter from Ministry counsel about the proper interpretation of the phrase 

"inspect the current accounts of a board." In dealing with this appeal, the Inquiry 

Officer focused on whether the records provided by the board were responsive to 

the request. It was held that in the circumstances the decision letter provided by 

the board was appropriate. 

Conclusions 

This chapter's review of the forty-eight rulings made by the Office of the 

IPC/Ontario involving school boards in Ontario indicates that the legislation has 

raised numerous issues and uncertainties. The nature of the appeals discussed 

in Chapter 6 shows that boards have encountered interpretation problems in 

complying with the legislation. While some guidance can be drawn from the 

above rulings, the amount of time and money spent on the appeals also gener

ates concern about the complexity of the legislation and the enormity of the 

expectations created by this Act. The following chapter will highlight in greater 

detail some of the administrative and practical concerns created by the legisla

tion which suggest that revisions to MFIPPA and the corresponding regulations 

must be made in accordance with the principles of the value framework. 
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ENDNOTES TO CHAPTER 6: 

1. This is the number of school boards in Ontario receiving provincial funding as 

of July 1994. This information was obtained from the Corporate Policy 

Leadership Team, of the Statistical Services Department in the Ministry of 

Education, Toronto. Of the 164 boards in Ontario, 59 are separate school boards 

and the remainder are public. 

2. Copies of the original Orders were obtained from the National Library of 

Canada and/or the Government Publications Bookstore in Toronto 

3. Chart 1 (Appendix K) lists the access to information orders involving school 

boards in 1992; Chart 2 (Appendix L) lists the privacy investigations conducted 

on school boards in 1992; Chart 3 (Appendix M) lists the access to information 

orders involving school boards in 1993; Chart 4 (Appendix N) lists the access to 

information orders involving school boards in 1994. 

4. Wentworth County Board of Education, Order M-11 , April 22, 1992. 

5. Board of Education for the Borough of East York, Order M-213, November 

10,1993. 

6. Lambton County Board of Education, Order M-18, May 22, 1992. 

7. Halton Board of Education, Order M-65, November 19, 1992. 

8. Etobicoke Board of Education, Order M-29, July 30, 1992. 

9. Timiskaming Board of Education, Order M-231 , December 3, 1993. 

10. Halton Board of Education, Order M-145, June 11, 1993. 

11. Kirkland Lake-Timiskaming Roman Catholic Separate School Board, Order 

M-221 , November 19, 1993. 
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12. Boards of Education are permitted to appoint psychologists in accordance 

with section 171 (1) para. 6 of the Education Act R.S.O. 1990 chapter E.2. 

13. The Lincoln County Board of Education, Order M-91, March 2, 1993. 

14. The case is now under judicial review before the Ontario Divisional Court. A 

stay of the Commissioner's ruling has been obtained in the interim, pending the 

outcome of the court proceedings. Rule 13 of the Ontario Rules of Civil 

Procedure permits other interested and affected parties to seek intervenor status 

in the judicial review of this decision. 

15. For example, if the student's answer in the vocabulary section was "a ten

cent coin," the question could be indirectly assumed to be " what is a dime?" 

Likewise, if in the absurdities section of the test, the student's answer was the 

"absurd feature of this picture is that the man has three arms", then by implica

tion the answer reveals the nature of the picture, and the correct response. 

16. Carleton Board of Education, Order M-27, July 13, 1992. 

17. Access to Ontario Student Records (OSRs) are governed by section 266 of 

the Education Act, R.S.O. 1990, chapter E.2. 

18. Dufferin-Peel Roman Catholic Separate School Board, Order M-55, October 

30,1992. 

19. Student suspensions and expulsions are dealt with in section 23 of the 

Education Act. R.S.O. 1990, chapter E.2 

20. Halton Board of Education, Order M-8, March 5, 1992. 

21. Regional Municipality of Sudbury, Order M-26, July 10, 1992. 

22. The Northern District School Area Board, Order M-122, April 22, 1993. 

23. Hornepayne Board of Education, Order M-256, February 1,1994. 

24. The Wellington County Board of Education, Order M-96, March 9, 1993. 
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25. The Cochrane, Iroquois Falls, Black River-Matheson District Roman Catholic 

Separate School Board, Order M-99, March 10, 1993. 

26. The Windsor Board of Education, Order M-104, March 24, 1993. 

27. Weiland County Roman Catholic Separate School Board, Order M-206, 

October 26, 1993. 

28. The Espanola Board of Education, Order M-47, October 7, 1992. 

29. Norfolk Board of Education, Orders M-106, M-107, M-108, all rendered 

March 25, 1993. 

30. Halton Board of Education, Order M-166, July 23, 1993. 

31. Metropolitan Separate School Board (Toronto), Order M-259, February 4, 

1994. 

32. Metropolitan Separate School Board (Toronto), Order M-255, February 1, 

1994. 

33. Toronto Board of Education, Order M-258, February 4, 1994. 

34. Section 45(3) of MFIPPA states that, "The head of an institution shall, before 

giving access to a record, give the person requesting access a reasonable esti

mate of any amount that will be required to be paid under the Act that is over 

$25:' 

35. Permissible charges are set out in Ontario Regulation 517/90, as published 

in the Ontario Gazette. 

36. Norfolk Board of Education, Order M-1 03, March 11, 1993. 

37. Halton Board of Education, Order M-163, June 16, 1993. 

38. Halton Board of Education, Order M-166, July 23, 1993. 

39. Section 207 (4) of the Education Act, RS.O. 1990, E.2 can be found in 

AppendixJ. 

40. The Municipal Elections Act RS.O. 1990, chapter M.53. 

41. Reference should be made to the sections in the Education Act RS.O. 1990, 

chapter E.2 governing the election of Trustees as set out in section 230; the eli

gibility requirements for being a Trustee as set out in sections 219-220 and the 
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declaration of the oath of office and confidentiality provisions as found in section 

209. 

42. The Municipal Conflict of Interest Act R.S.O. 1990, chapter M.50. 

43. Halton Board of Education, Order M-113, March 31, 1993. 

44. Halton Board of Education, Order M-126, April 26, 1993. 

45. Halton Board of Education, Order M-154, June 28. 1993. 

46. The necessity for conducting audits is found in section 234 of the Education 

Act R.S.O. 1990, chapter E.2. 

47. Halton Board of Education, Order M-152, June 25.1993. 

48. Toronto Board of Education. Order M-148, June 21, 1993. 

49. Carleton Roman Catholic Separate School Board, Order M-100, March 10, 

1993. 

50. Hamilton Board of Education, Order M-134, May 28, 1993. 

51. Halton Board of Education, Order M-137, June 2, 1993. 

52. lanark, leeds & Grenville County Roman Catholic Separate School Board, 

Order M-136, May 31 ,1993. 

53. Halton Board of Education, Order M-80, January 29, 1993. 

54. Halton Board of Education, Order M-140, June 9, 1993. 

55. Toronto Board of Education, Order M-148, June 21,1993. 

56. Simcoe County Board of Education. Order M-156, June 30, 1993. 

57. Metropolitan Separate School Board (Toronto) Order M-259, February 4, 

1994. 
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CHAPTER 7 

ADMINISTRATIVE CONCERNS FOR CONSIDERATION IN THE LEGISLATIVE 

REVIEW 

In order to review the effectiveness of the legislation a mandatory review 

period was incorporated into the Act. (1) This means that the Standing 

Committee in the Legislative Assembly must undertake a comprehensive review 

of the Act before January 1st, 1994, which is within three years of the legislation 

initially being proclaimed in effect. Thereafter, the Act requires the Committee to 

make recommendations to the Legislative Assembly within one year regarding 

amendments. For the purposes of making these recommendations the 

Committee is to assimilate submissions from various bodies and interested per

sons on issues which need to be addressed by the Standing Committee. (2) 

At the time of the writing of this paper the Standing Committee had 

requested submissions but had not yet released its findings in a formal report, 

which is due by January 1, 1995.(3) However, since the wording used in MFIPPA 

is analogous to FIPPA, reference can be made to the province's three-year 

review to identify some of the problems encountered. In the review of the paral

lel provincial legislation a number of issues were raised by a cross-section of var

ious ministries, boards and tribunals whose work involved freedom of information 

matters. For the purposes of this chapter we will concentrate on the administra

tive problems identified as in need of review and possible amendment. 

(A). Frivolous or Vexatious Requests 

Provincial ministries have complained about receiving non-bona fide 

requests which monopolize staff time and effort and constitute a considerable 
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waste of money, without necessarily advancing the true purpose behind the leg

islation. Requests that could be classified as trivial, frivolous, vexatious or other

wise an abuse of the access rights afforded by the freedom of information legis

lation have resulted in the need for legislative reform of the Act. 

Possibly some deterrence of trivial, frivolous and vexatious requests could 

be accomplished by introducing an application fee for all those utilizing the Act, 

or by including a provision in the legislation allowing for the imposition of a penal

ty on those persons who repeatedly abuse the Act. Unlike the federal legislation, 

FIPPA and MFIPPA currently have no application fee for requests filed under 

their respective Acts, so there is nothing to discourage repeated abuse of the 

procedure by those who elect to make multiple requests. In fact the lack of a fee, 

coupled with the provisions in the Act allowing for two free hours of search time 

per request, actually encourages requesters to divide one request into several 

separate requests for the purposes of maximizing the free search time available. 

As Chapter 8 will reveal, this is a real problem experienced by boards, not just a 

theoretical or potential one. 

While the introduction of a nominal application fee may deter some, it 

does create administrative costs for institutions to process the fees collected. In 

this regard we can learn from the federal government's experience as it has 

employed the use of "application fees" from the outset. The Federal Standing 

Committee on Justice and the Solicitor General in its three-year review of the 

analogous federal legislation recommended the rescinding of the existing appli

cation fee of $5.00, since the amount collected was miniscule compared to the 

cost of administering the legislation. There was also concern that the presence 

of a fee (regardless of the amount) may deter "worthy access requests." (5) 

Rather than continuing the use of application fees the federal committee recom

mended the introduction of a statutory provision authorizing an institution to dis

regard "frivolous or vexatious" requests. These sentiments were echoed in Bill 
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120, an Ontario Private Member's Bill, which was introduced for first reading on 

June 6th, 1991 specifically to address this issue of frivolous and vexatious 

requests in both the provincial and municipal fields. (6) The problem posed by 

the recommended wording is that it involves a subjective determination of what 

constitutes "frivolous or vexatious" and what "amounts to an abuse of the right of 

access." Naturally this liberal wording can lead to inconsistent rulings and possi

bly abuse by institutions. (7) 

How does one define "frivolous or vexatious" or "an abuse of the 

process?" Since the proposed legislation provided no criteria we must consult 

other sources for guidance. One such source is the judicial system. The courts 

have dealt with "vexatious" court proceedings under the authority of the Courts of 

Justice Act (8) which allows for an application to a judge of the Ontario Court 

(General Division) seeking an order that previously instituted court proceedings 

not be continued, or that no further court proceedings be instituted, except by 

leave of the court (9). However, a review of the amendment proposed in Bill 120 

reveals that it does not involve any appeal to a court. Instead the Office of the 

IPC/Ontario is to make the final determination on an institution's denial of 

access, without judicial recourse. While the use of the courts may inject a cer

tain element of objectivity into the review process, and prevent an adverse public 

perception of the Commissioner's Office as an agency lacking independent sta

tus, the application to a court can be very time-consuming, and of course can be 

very costly, especially with a possibility of an "award of costs" against one of the 

parties. In addition, such a mechanism may be more onerous to requesters 

(who may lack the resources to respond to a court application) and arguably, 

therefore, could lead to less access to government-held information, which is 

contrary to the whole purpose and scheme of the legislation. 
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(8) Multiple Requests by the Same Requester 

One valid request strategy is the filing of multiple requests on the same 

topic, otherwise known as "request splitting." Some view this method of request

ing information as an abuse of the legitimate process, because it offers the 

requester two hours of free search time on each separate request, and ,of 

course, represents more paper work for those administering the Act, as each 

individual request must be separately responded to within the thirty-day time 

period. Due to the potential abuse that exists, recommendations have been 

made to consolidate requests which are substantially similar or closely related. 

The 1990 Annual Report of the Office of the IPC/Ontario indicated that 

during the initial three-year period that FIPPA was in place the majority of 

requests were made by individuals, as opposed to businesses, researchers, the 

media or other associations. (10) However, the statistics also revealed that a 

large percentage of the requests received could be attributed to the same indi

vidual filing multiple requests. There are in fact a number of individuals who 

have gained a reputation for utilizing the Act on numerous occasions. As 

Chapter 8 will describe there have also been instances where each member of 

the same association requested information about different aspects involving the 

same matter in an attempt to circumvent payment of fees. 

The first report to publish statistics on the use of MFI PPA was the 1991 

Annual Report of the Office of the IPC/Ontario. The data showed that the major

ity of requests were still made by individuals, especially in relation to requests for 

personal information records. However, there was a slightly larger number of 

associations and media representatives requesting access to information from 

municipal institutions than from provincial ministries. (11) Similarly, the 1992 

- 105-



Annual Report of the Office of the IPC/Ontario reported similar trends in the 

1992 calendar year with an overall 14% increase in the number of appeals under 

MFIPPA.(12) The 1993 Annual Report was not yet available for comparison pur

poses. So far the pattern indicates that the primary user of the appeals system 

is the general public, rather than businesses or other kinds of organizations. 

However, it is difficult to rely on the IPC statistics due to the fact that MFIPPA and 

FIPPA do not require appellants to identify or provide information about them

selves. Therefore the IPC data is only an attempt to generalize about the vari

ous categories of requesters. 

eel Pmctical Problems in a User Pay System: Fees. Fee Estimates and Fee Waivers 

The user pay system inherent in the legislation creates additional adminis

trative problems. For example, the wording found in Section 45 of the MFIPPA is 

the same as the amended wording of Section 57 of the FIPPA. The analogous 

wording has allowed municipal bodies to refer to the Orders granted by the Office 

of the IPC/Ontario prior to January 1st, 1991 in interpreting the legislative intent of 

these provisions governing the charging and waiving of fees in the municipal 

context. Both Acts require the Head to charge fees to requesters (unless the 

request concerns access to their own personal information held by the institu

tion). (13) The purpose of the fees is to cover the administrative costs connected 

with locating, preparing, processing, copying and shipping any records for disclo

sure. 

However, there are restrictions in the legislation and regulations governing 

when fees can be charged, the amount of fees to be charged, the waiver of fees 

and the review of fees, all of which have created some practical administrative -

problems and some potential areas for abuse. For example, Section 45 (1) (a) 

only permits a "search charge" for every hour of manual search required in 
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excess of two hours to locate a record. For most institutions locating a record in 

under two hours is not a major problem due to various records management sys

tems already in place; rather it is the time reviewing the records and their con

tents which is the most time-consuming and often requires the assistance of 

experienced senior staff members. Unfortunately, there is no provision in the 

legislation allowing the charging of a fee for the reviewing of the records, despite 

the fact it may involve several hours, days or weeks to complete, depending on 

the complexity of the request or the volume of the records. Each document with

in the file record will need to be scrutinized to ensure it does not contain personal 

information, or third-party information or fall within an exemption under the Act 

precluding its disclosure. The Commissioner has ruled that the time spent in 

making a decision as to the application of an exemption should not be included 

when calculating fees relating to the preparation of a record for disclosure. 04) 

A second administrative requirement is that of providing a reasonable fee 

estimate to any requester who may be charged a fee over $25.00 for the informa

tion requested. This requires the time and advice of experienced employees 

knowledgeable about the records in question. (15) Once the fee estimate has 

been issued to the requester the thirty-day period is suspended pending the 

receipt of the monies or the approval to waive the fee. 

The requirement of providing a fee estimate raises a third significant 

issue, that of fee waivers. When the Act was proclaimed, it was clear that the 

legislative intention was to include a user pay principle. (16) However, in accor

dance with section 45 (4) of the MFIPPA (and section 57 (3) of FIPPA) it is 

mandatory for the Head to waive the payment of all or part of any fee required to 

be paid under the Act if in the Head's opinion it is fair and equitable to do so. In 

rendering such a decision the Head determines if a waiver is appropriate by con- -

side ring the following exhaustive list: 

a.The extent to which the actual cost of processing, collecting and copy 
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-ing the record varies from the amount of payment required by subsect

ion(1) ; 

b. Whether the payment will cause a financial hardship for the person 

requesting the record; 

c. Whether dissemination of the record will benefit public health or safety; 

and 

d. Any other matter prescribed in the regulations. (17) 

Therefore, while it is mandatory for the Head to consider a request for the fee 

waiver, it is still discretionary whether one is granted or not. 

While the onus is on the requester to raise the matter of a fee waiver, (18) 

the Commissioner has determined that it is up to the school board to advise 

requesters of the fee waiver provisions when issuing the fee estimates. (19) 

Furthermore, Section 45 (5) of the MFIPPA prescribes that a person who is 

required to pay a fee can ask the Commissioner to review the amount of the fee 

or the Head's decision not to waive the fee. So even though the requester seek

ing a fee waiver bears the burden of establishing his or her case, the school 

board's decision is still subject to an appeal process and review by the 

Commissioner. That in itself incurs administrative costs for all parties concerned. 

One of the criteria for granting a waiver is inability to pay the fee. In deter

mining whether the payment will cause a financial hardship for the person 

requesting the records, the Commissioner has decided that the requester must 

provide the institution with information concerning his or her financial position, 

including assets, income, expenses, and so on. (20) However, my inquiries to the 

Commissioner's Office revealed that there were no specific financial forms to 

complete, and the information submitted need not be sworn or checked for any 

accuracy. (21) In the case of prison inmates, simply providing information of -

their present and projected earnings during confinement or the mere fact they 

are incarcerated does not satisfy the burden of proof that there is a financial 
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hardship. (22) It is notable the Commissioner has also ruled that non-profit 

organizations do not automatically qualify for a fee waiver based on financial 

hardship. (23) 

Pursuant to section 45 (1) of MFIPPA, costs can be recovered for search 

time in excess of two hours, cost of preparing the record, computer costs, photo

copying costs and shipping costs, but are subject to the maximum allowable pho

tocopying charges as prescribed by regulation. Shipping costs have been deter

mined to be appropriate if the requester lives outside the municipality where the 

records are located, or if the records are stored at an off-site location. (24) 

Interestingly, the legislation is silent about the collection of costs for clerical staff 

time to do the photocopying or typing. Those who do not wish to secure an actu

al photocopy of a document may request access to the original so as to person

ally view the document as an alternative mechanism to requesting a copy. This 

means that the institution must allow the person access to its premises, to sit 

with him or her at the office or other designated location and allow him or her to 

review the document at leisure. It has been stipulated that an alternative practi· 

cal location must exist to accommodate requesters who live outside the jurisdic

tion where the head office of the institution is located. 

(0). The Necessity of Reports 

In accordance with Section 24 of MFIPPA the Chairman of the 

Management Board of Cabinet was obliged to publish by January 1st, 1991 a 

compilation of all institutions. The purpose of this listing was to identify where a 

request for a record should be made and the title of the Head of the respective 

institution covered by the Act. Thereafter an updated listing must be published -

every three years. In contrast, the FIPPA (25) requires the responsible Minister 

(of the respective Ministry of the Government of Ontario) to publish annually a 
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compilation of all institutions, including available library or reading rooms, and an 

indexed compilation detailing the programmes and operations and types of 

records held by each of the institutions. 

The two Acts have parallel provisions requiring an annual report to be 

prepared by the Head of the institution for the Commissioner outlining the num

ber of requests made under the Act; the number of refusals and the reasons for 

the refusal; the number of uses and purposes for which personal information is 

disclosed; the amount of fees collected, and any other information indicating an 

effort by the institution to put into practice the purpose of this Act. (26) The 

questionnaire form that the Commissioner requests be completed annually by 

each institution has a revised format from that initially used in 1991. 

Naturally the requirement for record keeping and reports creates certain 

administrative demands on institutions. Unfortunately due to the economic situ

ation few school boards elected to or were financially able to, authorize the hiring 

of additional or specially trained staff, full or part-time, to implement the Act or to 

perform the administrative task of preparing reports. Instead the task was pri

marily delegated to existing staff, usually persons who held mid-management or 

senior levels jobs in the area of finance, communications or human resources. 

Regardless of who was delegated the responsibility for completing the report, 

they were often relying on staff in other departments to provide them with the 

requisite statistics on the number of requests received and on how they were 

processed. That in itself raises some questions about the reliability of the 

reporting process, and the overall statistics produced by the Commissioner's 

Office. Variables such as staff subjectivity in identifying the matter as a freedom 

of information request, and staff reliability in monitoring its progress through the 

system, or staff even accurately remembering the number of requests made for -

inclusion in the annual report would all affect the accuracy of the data reported 

to the Commissioner. 
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(E). Obligation to Make Record Index Available to the Public 

In order to assist the public in making requests for access to information, 

the legislation requires the publication of a listing of the types of records in a 

school board's control and custody. In this manner an individual with a specific 

concern will be aided by the knowledge of whether or not the institution collects 

or retains that type of information. Under Section 25 of the MFIPPA it is manda

tory for the Head to make available for inspection and copying by the public infor

mation containing: 

(a) a description of the organization and responsibility of the institution; 

(b) a list of the general classes or types of records in the custody or 

control of the institution; 

(c) the title, business telephone and business address of the Head; and 

(d) the address to which a request under this Act should be made. (27) 

Many boards in the survey complained that the amount of staff time 

required to complete these tasks was onerous due to the fact records are kept 

at each school under the jurisdiction of the board, separate and apart from those 

records centrally located at the educational administrative offices. 

(F) Cost of Operating the Office of the IPC/Ontario 

Public trust in the integrity, efficiency and effectiveness of the Office of the 

IPC/Ontario is also a concern. Although the appeal process exists, if it is viewed 

as too cumbersome or slow, the public will view the Office of the IPC/Ontario as -

just another level of bureaucracy. Delay in the handling of an appeal is perceived 

as non-responsive. How then will the millions of dollars it annually costs to oper-
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ate the IPC be justified? Administratively. the IPC reported in 1991 that it 

required a budget of $5.588.184. which rose sharply to $7.384.019 in 1992. and 

then increased slightly once more to $7.635.906 in 1993.(28) Since 80% of each 

budget has been used for salaries and benefits. it raises a concern about how lit

tle monies have been directed into fulfilling the educational component of the 

IPC mandate. 

The Office of the IPC/Ontario conducted a telephone survey of appellants. 

the bulk of which are individual members of the public, which revealed a general 

dissatisfaction with the appeal process. To overcome the public's poor percep

tion of the office. some initiatives were introduced in 1992 by the Office of the 

IPC to increase efficiency and improve service. The plan was to take effect in 

two stages: phase one was implemented as of October 1. 1992 and phase two 

was effective January 1. 1993. The initiatives included such things as: designat

ing more senior staff to sign orders; writing orders in a more concise style in an 

. effort to make them faster to produce and easier to read. and setting a target of 

four months in which to resolve an appeal.(29) 

The following chapter will examine some of the other administrative con

cerns identified by school boards that go beyond merely implementing new 

procedures or initiatives. Many of these concerns were drawn from the results of 

the questionnaire and will require legislative clarification. 
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ENDNOTES FOR CHAPTER 7: 

1. The provision in the FIPPA is section 68, and the provision in the MFIPPA is 
section 54. 

2. In regards to the review of the FIPPA, Douglas Arnott, Clerk of the Standing 
Committee on the Legislative Assembly, advised the public that hearings on the 
Freedom of Information Act 1987 were to be held in February 1991 and the 
Summer of 1991 for the purposes of submitting a report to the Legislature on its 
findings and recommendations on or before December 12th, 1991. 

3. Submissions were received in January 1994 in relation to the review of MFIP
PA, but to date no report has been issued by the Standing Committee. In accor
dance with the legislation a report must be issued by January 1, 1995. 

4. The search time provisions are found in section 45 of the MFIPPA and section 
57 of the FIPPA. 

5. The Federal Standing Committee on Justice and the Solicitor General's report 
revealed that a $5.00 nominal fee had been charged in accordance with Section 
of the Act. However, this fee was considered an unfavourable provision as it cre
ated certain administrative duties. 

6. The status of the Private Member's Bill 120 is that it has only received a first 
reading on June 6th, 1991. 

7. The relevant provisions are Section 50(a) of MFIPPA and Section 63(a) of 
FIPPA. 

8. The Courts of Justice Act R.S.O. 1990, chapter C.43, section 150. 

9. An example of the recent discussion which the court held under Section 150 
of the Courts of Justice Act R.S.O. 1990, chapter C.43 in which it granted such 
an order and discussed the relevant criteria is that of the case of 

10. See Table 16 found on page 38 of the 1990 Annual Report of the Information 
and Privacy Commissioner/Ontario. Note there has been an average of 53.3% 
of the requests being made by individuals since 1988-89-90. 

11. See Table 17 on page 47 of the 1991 Annual Report of the Information and 
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Privacy Commissioner/Ontario. While the province experienced 33.9% of its 
requests from businesses, municipal institutions could attribute only 18.1 % of 
their requests to businesses. However, municipal entities received more 
requests from associations and the media, than did the province, specifically 
16.7% as opposed to 4.3% and 11.3% as opposed to 2.9% respectively. 

12. The 1992 Annual Report of the Information and Privacy 
Commissioner/Ontario, p.14. 

13. The fee provisions can. be found in Section 45 of MFIPPA and Section 57 of 
FIPPA. 

14. See Orders 4 and 105. 

15. See Orders 81, 86 and 132. 

16. See Orders 6, 67, 111, 184 and 185. 

17. In Order 6 the Commissioner moved that a fee waiver in the "public interest" 
is not a criterion for the waiver listed in Section 57 (3) (c) of FIPPA, as the word
ing states specifically "public health or safety". Also Order 2 ruled that a fee 
waiver was not automatically required simply because the record contained 
some information relating to health or safety matters. 

18. See Orders 4, 5, 10 and 30. 

19. See Orders 81 and 86. 

20. See Orders 105, 184 and 185. 

21. There are no financial forms universally circulated as a basis for qualifying for 
or determining financial hardship. 

22. See Orders 95, 105 and 117. 

23. See Order 111. 

24. See Orders 6,7,8 and 67. 

25. Section 31 of FIPPA is the reciprocal provision to section 24 of MFIPPA 
regarding the issue of filing reports. 

26. The annual report requirements are listed in section 34 of FIPPA and section 
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26 of MFIPPA. 

27. Section 25 of MFIPPA has an analogous provision in section 32 of FIPPA. 
28. These expenditure figures were taken from the auditor's reports in the 1991 
Annual Report of the IPC/Ontario at page 76, and the 1992 Annual Report of the 
IPC/Ontario at page 40. These figures represent the cost of wages and salaries, 
employee benefits (Le. pension plan contributions), transportation and communi
cation, services and supplies and equipment. However, the cost of salaries and 
benefits make up almost 80% of each budget. 

29. The 1992 Annual Report of the Office of the IPC/Ontario, at page 12. 
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CHAPTER 8: 

CONCLUSIONS AND RECOMMENDATIONS 

The purpose of this chapter is to provide a summary of the questionnaire 

results and to suggest how the current legislation could be improved in order to 

be more effective, efficient and fair for school boards. In suggesting constructive 

amendments to the Act, consideration needs to be given to the efficiency, effec

tiveness and fairness of the Act in its current form. Many of the recommenda

tions made for im provements to the legislation have been drawn from the analy

sis of the Act in light of the elements found in the value framework, which was 

explained in chapter 1. The proposed changes also reflect the survey comments 

and findings, and draw upon the submissions made to the Standing Committee 

by an association representing school boards across the province. 

Summary of Questionnaire Results: 

Fifty of the 102 boards of education that received a copy of the question

naire completed it. The respondents were then categorized by size based on the 

number of students under their jurisdiction. Of the 50 boards that responded, 9 

were categorized as very small boards ( under 2,500 students); 7 were catego

rized as small boards ( between 2,501 and 10,000 students); 17 were catego

rized as mid-sized boards ( between 10,001 and 20,000 students); 7 were cate

gorized as large boards ( over 20,001 students) and 10 were categorized as very 

large boards ( over 35,000 students). In reporting on the survey findings, no ref

erence to any specific board will be made. In addition to reporting on the general 

findings, some comparisons will be made among the various categories of 

boards in regard to the degree of implementation, understanding and experience 

with the legislation. 
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With respect to the appointment of a Head, in virtually all cases the Chair 

or the entire Board held this role. This is consistent with the requirement set out 

in section 3(2) of the Act. (1) Thereafter the Board or Chair usually delegated to 

the Director of Education and Secretary to the Board the onus of taking whatev

er measures were necessary to comply with the legislation. In most cases this 

resulted in the Director designating one or more staff members to perform the 

practical daily responsibilities of the Act. The exception was found among the 

very small and small boards where the daily FOI responsibilities remained with 

the Director in 19% of the cases. However, for the most part the Director dele

gated the responsibilities of the Act to existing staff who already held a variety of 

portfolios. The staff assigned with FOI responsibilities were generally in the busi

ness, finance, communications or human resources departments. 

Only 20% of all boards had hired new staff responsible exclusively for 

information and records management and FOI matters, of which 6% were hired 

on a non-renewable contract basis. More specifically, of the 16 very small to 

small boards, only one had hired a new part-time staff person, while one other 

board had hired a full-time person on a two-year contract to deal exclusively with 

the obligations imposed by the Act. Among the 17 mid-sized boards, only four 

had hired new staff, two of which were half-time positions. Of the remaining two 

full-time positions, one was a two-year contract job. The most surprising results 

were among the large and very large boards. Only one out of ten very large 

boards had hired an FOI co-ordinator, and that was a recent appointment in 

January of 1993 on a contract basis. Likewise, only three of the seven large 

boards reported hiring full-time information and records officers. Overall the sur

vey results indicate that school boards in general did not allocate sufficient funds 

or staff to implement this legislation. Possibly it was viewed as a low priority in 

light of the fact that school boards already deal with many other pieces of legis

lation that impact on school board operations.(2) Alternatively, school boards 
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may have questioned the need for the freedom of information legislation in light 

of current practices at the local government level and speculated that there 

would be so few inquiries that it would not be necessary to hire new staff. 

Section 25 of the Act prescribed that each board was to have a directory 

listing all of its general records and personal information banks. This was to be 

viewed as a preliminary step in readying each institution for enforcement of the 

Act. Notwithstanding this prerequisite, the preparation of a directory had still not 

been done by 24% of all the boards who completed the survey. More specifical

ly, 37.5% of the very small to small boards, 23.5% of the midsized boards, and 

11.8% of the large to very large boards had still not completed a directory. It 

appeared that the larger the board, the more likely there were staff made avail

able to undertake such a project. However, the larger the board the more mas

sive the undertaking, which is probably why only the large to very large boards 

usually refused to provide a copy of their directory, as requested, due to its size. 

Instead they indicated it was available upon request for inspection or purchase. 

It is questionable whether this requirement to prepare a directory listing the types 

of records in their custody and control was fair to school boards. Imposing such 

an onerous task in a time of a funding crisis, without providing additional monies 

for internal or external help placed school boards in an awkward position. Since 

the purpose of the directory was to provide some guidance to a requester in 

terms of the types of records being kept by an institution, possibly the govern

ment could have devised a generic directory applicable to most boards, and 

saved all boards the time and expense preparing their own. 

In order to assist staff in learning about and complying with the Act, the 

boards were asked to report on what informational material they had created 

internally. Policy and procedures manuals were developed by 25% of the very 

small to small boards; 65% of the the mid-sized boards and 47% of the large to 

very large boards. This means that 46% of all boards had created policy and 
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procedures manuals. In contrast only 32% of all boards had created pamphlets. 

and 58% of these boards were large or very large. It was surprising that so few 

boards had prepared a pamphlet when it involves far less work than a manual. 

Possibly it was perceived that a procedural manual would be more useful to a 

board than a generic pamphlet. Also, boards are generally more familiar with 

drafting policy and procedures which may explain the higher percentage of 

boards performing this task. However, a pamphlet might have been an effective 

method of training or informing staff about the impact of the legislation on their 

respective practices and professions, especially in light of the large number of 

boards that reported that the majority of their staff had not been formally trained 

about the Act. Overall, the fact that less than half of all boards had created poli

cy and procedures manuals or pamphlets was surprising since assistance and 

materials had been provided free of charge from the Management Board 

Secretariat. In the area of videos only one mid-sized board reported creating 

its own video, despite the fact that almost all boards have internal multi-media 

and' print centres, with staff capable of creating a video as a low-cost, in-house 

project. In addition, only 6% of all boards reported using the free government 

video available through the Management Board Secretariat as a tool to educate 

their own staff.(3) 

In regard to staff training most boards took advantage of the information 

sessions offered by the government and various law firms. Almost a" the school 

boards sent at least one staff member for training prior to the Act taking effect. A 

few boards reported sending a substantial number of staff. (4). For the most 

part, one staff member, after one informational session, was expected to inform 

all of his/her colleagues. Not surprisingly, the transfer of this one staff member's 

knowledge about the Act to the rest of the board staff was not effectively done in 

most boards. It was probably not a realistic task in light of such persons holding 

other portfolios not related to FO!. Most significantly, 50% of the boards, regard-

- 119 -



less of their size, reported that their teachers, support staff and human resource 

personnel were not provided with any training or informational sessions about 

the impact of the Act on their professions or practices. This is ironic in light of the 

fact that these three categories of employees make up at least 80% or more of 

the entire staff, and that the very nature of their jobs requires the handling of per

sonal information and involves record management and retention on a daily 

basis. 

Despite the admitted wide-scale lack of training sessions for staff, only 4% 

of all boards rated their staff's overall awareness of the legislation as "poor," and 

only 8% of all boards rated their staff's overall understanding of the legislation as 

"poor." This is interesting since awareness of the legislation and understanding 

of this rather complex Act should be contingent upon staff being formally advised 

about and trained in how the Act impacts upon their jobs. Even though over 50% 

of the boards had not trained or informed their front-line staff, 56% of all boards 

rated their employees' awareness of the legislation as "goodll
, .~ 16% rated it 

as uexcellent." Likewise, 46% of all boards rated their staff's understanding of 

the legislation as "good" and 6% as "excellent." 

In regard to the number of written requests received under the Act since 

its passage, 84% of all boards reported having received at least one request. 

Among the boards surveyed the number of requests varied from one to several 

hundred. Of the 16% of all boards that had not received any requests it is 

notable that they were either a very small, small or mid-sized school board with 

under 20,000 students. All the large and very large school boards had received 

requests, with the majority of them receiving ten or more requests. 

Although a large number of the boards had received written requests 

under the Act, only 20% of all boards had been successful in collecting any fees, 

despite the fact that 44% of all the boards had issued fee estimates. Not only 

was the rate of fee collection low, so was the monetary amount the boards were 
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able to collect, reportedly ranging from $25 to $500. In total only about $1,000 in 

fees has been collected in three years by the 50 boards participating in the sur

vey. In applying the value framework to an analysis of the success of the legisla

tion it would appear that the cost recovery for boards was minimal to inconse

quential in relation to the costs in staff time to search and reply to any requests, 

and the time required to prepare a directory, and train staff on how to comply 

with the Act or process an appeal. Considering that 44% of all boards reported 

having been through the appeal process it is likely they also incurred legal assis

tance and expenses in preparing their defence documentation, the cost of which 

would far exceed the fees collected or collectible. 

Regardless of the size of the board or its location within the province, 

school boards generally expressed concerns that there were barriers to either 

implementing or administering the legislation. By far the most frequently cited 

complaint was the difficulty of interpreting the legislation. One FOI co-ordinator 

of a very large board described the Act as "too general and convoluted."(5) 

Some of the other administrative concerns experienced and reported were as fol

lows: understanding the request; locating the requested records; lack of suffi

cient staff to develop the directory or educate other staff; applying the correct 

part of the Act to each individual request; explaining the Act to others because 

there are so many variables; dealing with interested third parties unfamiliar with 

the legislation; finding documentation which is more than 25 years old, or prior to 

the board's establishment; complying within the 30 day rule due to Christmas 

and summer holidays when boards are traditionally short-staffed; the lack of an 

existing record-keeping system; the difficulty and amount of time required to cal

culate the fee or estimate the time necessary to collect information; re-schedul

ing staff members' duties so as to respond to requests within 30 days; and han

dling vexatious or frivolous requests for information. This latter complaint was 

illustrated by one small board that reported a requester asking for volumes of 
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student and program information, which staff spent hours collecting, only for the 

requester to subsequently refuse to pick up the information on the basis that he 

was just angry with the board and wanted to put its administrators through some 

hoops. (6) 

Recommendations: 

The Ontario Public School Boards' Association, (hereinafter referred to as 

O.P'S.B.A. or the Association), which represents over 90 public school boards of 

education of all sizes and from all regions of the province (as listed in Appendix 

0), prepared a submission in January 1994 containing its comments on the Act. 

This submission was prepared for the consideration of the Standing Committee 

of the Legislative Assembly in its three year review of the municipal Act. A sum

mary of the recommendations can be found in Appendix P. Several of the issues 

raised by O.P'S.B.A. reflect the same concerns and comments made by respon

dents to the questionnaire that was distributed for the purposes of collecting data 

for this thesis. 

A general concern raised by O.P'S.B.A. was that while the Act's perspec

tive is narrow, its coverage is too broad. (7) The basis for the association's criti

cism is that there is only one set of rules applying to a cross-section of varying 

entities. Since the public sector is not homogeneous in its manner of collecting, 

retaining, using and disclosing information, it is not appropriate that only one Act 

be used to cover so many different institutions -- boards, agencies and munici

palities. 

Furthermore, as evident in the section index found in Appendix 0, both the 

provincial and muniCipal versions of the Act have similar provisions, even though 

the nature and functioning of the different levels of government to which they 

apply are considerably different. Despite the existence of separate provincial 

and municipal information and privacy statutes, both Acts contain the same basic 
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rules and principles. The wording in many of the sections appear to be drafted in 

contemplation of a large provincial bureaucracy which has operations, functions 

and financial resources different from those of school boards. The questionnaire 

responses clearly showed that the degree of implementation, and levels of 

awareness and understanding of the legislation varied among the school boards, 

often in relation to their size and location within the province and their experience 

with requests and appeals under the Act. 

Anyone who has used the Act can affirm that it is both costly and com

plex. Many boards expressed concern in the survey about the complexity of the 

legislation in both its interpretation and application and the amount of time con

sumed in locating files and preparing fee estimates in response to requests. 

Other boards commented on the lack of sufficient staff to administer the Act, 

along with the inherent expense for boards to comply with the obligations 

imposed by the Act. For example, the Act required that effective January 1, 1991 

each board was to prepare a directory listing all of its records and personal infor

mation banks, and then to revise and update this directory as necessary. Of the 

boards surveyed, 24% still did not have a directory prepared three years after 

the requirement took effect. Others were involved in updating their existing direc

tory. Those boards that did have a directory found that it often consisted of hun

dreds of pages. For this reason many boards made only limited copies available 

for inspection, and charged a fee if a copy was requested. 

The complexity of the Act is also evident in the legal form called a "notice 

of inquiry" that an institution must file before an access dispute is decided by the 

Commissioner. Compliance with this formality requires assistance from legal 

counsel, which for most boards in Ontario is an outside service acquired at con

siderable expense. The nature and existence of these forms illustrates that the -

appeal process has taken on a form of litigation, more easily understood by 

lawyers than laymen. While the legislators who drafted the Act may not have 
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intended for this to occur. the fact this complexity exists needs to be addressed in 

the review and appropriate revisions made to the Act. 

Compliance with the obligations imposed by the Act requires boards to 

employ a full-time information and privacy coordinator; yet the survey clearly 

showed that only 20% of the responding boards had hired a new staff member or 

designated an existing staff member to deal exclusively with freedom of informa

tion issues as a full-time responsibility. In the majority of cases the school 

boards' FOI coordinator was an existing staff member who had acquired these 

duties. with little training. in addition to other portfolios. A number of boards cited 

short staffing as an ongoing concern. but for different reasons. At some boards . 

the staffing shortage was a reflection of there being too little staff to deal with the 

number of requests or appeals received by the board • within the 30 day time 

period prescribed by the Act. At other boards the staffing complaint arose from 

the ongoing need to ensure proper records management within the institution -

both at the central administrative office and the satellite schools. 

Some of the duties required by the Act include the preparation of indices 

and decision letters in response to access requests. Due to the wording in sec

tion 4(2) of the Act. which permits the severing of documents. a school board 

must examine each separate line. sentence or paragraph of a document and 

detail the legal rationale for denying access to each part. This is an onerous task 

requiring time and knowledge of the Act and an understanding of the rationale in 

prior decisions rendered by the Commissioner. 

A major frustration with the legislation is the lack of mechanisms to enable 

cost recovery. In complying with the Act there are a number of costs that boards 

cannot recover. For example. the Commissioner's requirement that institutions 

send in copies. at their own expense. of all records that are in dispute in the 

event of an appeal is a cost that cannot be recovered under the Act in its current 

form. While the legislation does give an institution the option of inviting the 

- 124-



Commissioner's staff to view the original records on site, the Commissioner's 

Office has been reluctant to do because of its own time constraints and limited 

staff. Requesting that the Commissioner travel to remote areas of the province 

to view documents is not a practical option available or encouraged in most 

instances. 

Another example of the inability of school boards to recover costs was 

related by a small school board, but has application to all boards. A loophole in 

the Act permits requesters to avoid payment of fee estimates. The FOI co-ordi

nator for the small board related this frustrating experience. Initially the board in 

question received five requests for a huge amount of information involving a 

large cost for which fee estimates were issued. Upon receiving the estimates, 

the requesters informed the board they were part of a coalition of 100 individuals 

and asked that the fee be waived. When the board refused, the initial requests 

were withdrawn and subsequently re-submitted breaking each request down to 

one piece of information per individual to avoid the fees applicable under the Act. 

This method made it impossible for the board to recoup the costs, as each 

requester is entitled to two hours free search time. An extension of the 30 days 

is only permitted when a board is faced with one big request. In response to 

their experience with the potential abuse permissible under the current legisla

tion, this small board felt compelled to hire a part-time FOI co-ordinator in 

1993.(8) 

Processing 100 requests within 30 days is also unrealistic, yet there is no 

provision in the Act allowing for a board to request additional time to respond 

when it is inundated with a large number of requests. In addition there is no pro

vision in the Act allowing a board to treat individuals (who are all members of the 

same association) as "a group" in order to recover the costs of responding to 

their collective requests. There is no way for a school board to predict accurately 

when or if it will be faced with a large number of requests at one time. The Act 
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contains no relief for boards which have a sudden influx of requests, or who are 

faced with an increased workload without warning. Statutory amendment is nec

essary to address the potential avenues of abuse that currently exist. Since it is 

difficult to plan for adequate staff and resources, the writer concurs with 

O.P.S.B.A!s recommendation that the Standing Committee should consider 

amending the legislation to permit time extensions for boards who experience 

an unusual number of requests at one time, and also an amendment to allow 

boards to treat requests from individuals in coalitions as one request for the pur

poses of cost recovery. 

The costliness of compliance with the Act is further exacerbated by the 

exceptions to the user-pay principle.(9) School boards are expected to absorb 

the costs involved in examining and severing documents, preparing indices and 

drafting complicated decision letters. In addition, requests for someone's own 

personal information must be processed for free even if the request is so broad 

as to include "all personal information about me held by the board." In the event 

of longtime employees, former employees or existing staff who are involved in liti

gation with the board, the amount of documentation retained by a board could be 

significant. It would also amount to a horrendous task to locate, sever, copy and 

release the documents within the 30 day time period. Since the cost of access to 

one's own personal information can not be passed onto the requester, the tax

payers in general bear the cost of that single individual's inquiry. Historically, 

solicitors retained by clients in civil litigation matters would obtain written 

authorizations from their clients enabling them to secure payroll information and 

attendance records, etc, from their current or former employers, but always on 

the understanding they were prepared to bear the associated costs. Under the 

Act cost recovery for receipt of one's own personal information would not appear 

to be a valid one. 

Furthermore, it is not a valid defence that most of the documents request-
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ed are already in the requester's possession. This results in duplication. The 

current Act also permits commercial entities to obtain information which they 

subsequently use for their own business purposes. Taxpayers should not be 

subsidizing requests for information that are used for commercial profit. 

O.P'S.B.A. has recommended that loopholes in the user-pay system could 

be resolved by permitting boards to charge for time spent reviewing records, 

making a decision and preparing a decision letter. In addition it was recom

mended by O.P'S.B.A. that even individuals seeking their own personal informa

tion should be granted a maximum of two hours free search time, and thereafter 

the fees applicable to general records would apply. (10) With respect to requests 

for information to be used for commercial purposes, such individuals or entities 

should be made to pay the full costs associated with such requests. 

The thesis survey results revealed that although 44% of boards had 

issued fee estimates, only a few boards were successful in collecting any fees. 

Most significantly, the amount of monies recovered were minimal. (11) The time 

required and the difficulty in providing an accurate fee estimate was cited by sev

eral boards as a major flaw in the legislation. The problem is further aggravated 

by the fact that any person can challenge a fee. Possessing Canadian citizen

ship is not a prerequisite to making a request or launching an appeal. In the 

event of an appeal of the fee, the Commissioner requires school boards to bear 

the burden of proof in justifying the fee. This entails producing affidavit evidence, 

usually with the assistance of legal counsel. In reviewing the orders in Chapter 6 

it would appear that boards which bore the time and expense to defend their fees 

were rewarded with only a mixed victory -- while the fees were not eliminated 

entirely, most of the boards were subsequently issued orders reducing the 

amounts of fees chargeable. Ironically even after preparing the fee estimate and 

submitting it to challenge, the requester may decide not to obtain the documenta

tion, so the order re-affirming the payment of fees becomes worthless. There is 
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no cost recovery for the preparation of the fee estimate or for defending its legiti

macy before the Commissioner. Instead the taxpayers at large pay for this time 

and the related costs. Due to the expense, O.P'S.B.A. recommends that appeals 

involving less than $1,000 be resolved by telephone rather that the preparation 

of affidavits.(12) 

The questionnaire comments also concur with O.P.S.B.A.'s remarks that 

the Act is costly because of voluminous and frivolous requests.(13) Unlike other 

Ontario statutes (14), there is no provision in the current MFIPPA to deal with 

unuisance requests" or requests deemed to be frivolous or vexatious. The 

absence of such a provision threatens the integrity of the Act and frustrates 

boards which are trying to fulfill their legitimate responsibilities under the Act. 

There is a need to look for ways to improve the administration of the Act 

so that it may be more cost effective, efficient and fair to all parties involved in the 

process. It is also vital that such amendments facilitate understanding of the Act 

in its application within the context of school boards. The FOI co-ordinator at 

one mid-sized board expressed her frustration with the current legislation as fol

lows: "Once again we have been given a piece of legislation developed to create 

a very defined problem with little or no research done to look at any potential 

problems its interpretation may create. The Commissioner's answer to an inter

pretation question? Take it to court! More legal costs from the taxpayers' pock

ets!"(15) While minimizing the need for judicial intervention and avoiding the 

use of municipal levies for legal battles is a legitimate argument, it is still essen

tial that the Act retain the opportunity for decisions of the Commissioner's Office 

to be reviewed by the courts. Any introduction of a privative clause would insu

late the Commissioner's Office from the judicial review process, even if an error 

of fact or law, or both, was made. (16) It would also undermine the legal and pro

cedural accountability and credibility of the Commissioner's Office. 

The legislative review process also provides the opportunity to assess the 
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need for revising the Act to exclude the application of certain provisions of the 

Act to school boards. At the same time corresponding amendments to the 

Education Act could be introduced to handle access and privacy issues that are 

specific to school boards. Several boards indicated that there was a need for 

clarification about the rights of 16 and 17 -year-old students. 

As educators, school boards handle personal information about students 

on a daily basis. Since the Act restricts the collection, retention, use and disclo

sure of personal information, a number of current practices need to be re

assessed. In the school context, does this mean a student's A+ essay cannot be 

posted on a hallway bulletin board? Are school boards violating the Act when 

they permit individual pictures and class photos to be included in such publica

tions as school year books? Should schools be prohibiting the community media 

from coverage of school sporting events, since articles often report the name, 

age and school grade of participants? There is an absence of answers to these 

questions in the Act. If legislative intervention is required to protect student pri

vacy to such as extent as contemplated by the current Act, then amendments to 

the Education Act, a law specially designed with the unique needs, circum

stances and functions of school boards in mind, would be more appropriate than 

applying the FOI legislation to students.{17} 

In its submissions O.P'S.B.A. also identified the problem that boards are 

forced to respond to privacy or "compliance" investigation for which the 

Commissioner has no jurisdiction to authorize an investigation. Despite the 

absence of statutory authority to investigate allegations that personal information 

was improperly used or disclosed, the Commissioner devotes a significant part of 

his resources and staff to that very activity. The result is that school boards are 

forced to bear the expense of participating in and responding to these unneces

sary, if not "illegal", investigations. Furthermore, the decisions rendered in these 

compliance investigations often have far-reaching implications for employment 
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and educational matters, which are not within the expertise of those persons 

making the decision. Consequently, O.P.S.B.A. recommends the 

Commissioner's practice in this area be examined to prevent public funds being 

expended in this way.(18) 

This thesis set out to explore whether or not the current MFIPPA legisla

tion was suitable for school boards. Based on the value framework set out in 

Chapter 1 the Act would appear to have many inadequacies. In determining the 

suitability of the current legislation one needs to examine the Act and those bod

ies it regulates in light of the values of accountability, neutrality, efficiency, effec

tiveness and integrity. Has the FOI legislation improved the overall accountability 

of school boards? On the positive side, a few boards suggested that the Act has 

forced them to clean up their own files, to tighten up records management and to 

examine their archives. However, is there really any way of knowing with a high 

degree of certainty what records really exist out there, especially in the very large 

school boards, where there are numerous satellite offices and schools under 

their jurisdiction? In light of the admitted short-staffing at all boards, what likeli

hood is there that sufficient priority and resources will be given to ensure proper 

records management in the future? Has the mere passage of freedom of infor

mation legislation necessarily promoted greater openness in local government? 

If the public is concerned about holding elected school officials and administra

tion accountable for the efficient and effective use of public funds, do they want 

undue staff time and taxpayers' dollars used to answer nuisance requests for 

huge amounts of information? Should municipal levies be used to respond to 

requests from isolated members of the community or from commercial entities 

who could independently profit from the information? An amendment to ensure 

that the cost of voluminous or wasteful requests is borne by the individuals 

responsible for them, and not by the taxpayers collectively, would be a step in the 

right direction. 
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The lack of sufficient staff who are both knowledgeable and comfortable 

with the legislation is a major obstacle. The current reduction in provincial fund

ing for school boards had made it even more difficult for boards to justify hiring 

additional staff to specialize in and exclusively deal with responding to individual 

requests for information. Yet the Act made an assumption that new staff would 

be hired. For the most part the number of FOI requests received by most boards 

would not in itself support the need for additional staff. However, FOI issues are 

intricately related to the establishment and management of a proper record

keeping system which would require full-time employees to audit records and 

operating practices. In addition, for those boards that have experienced FOI 

requests, the details and time needed to comply with the legislation indicate that 

expert assistance is needed. The complexity and procedural steps in the process 

are also cumbersome to an efficient and timely response. Any delays in 

responding within the required time period, even if for legitimate reasons, erode 

trust in the administration of school boards. 

Overall the results of the questionnaire and comments voiced by those 

persons responsible for implementing the legislation within school boards con

firms that the Act is not suitable in its present form. In the preceding chapters an 

outline of the historical development of FOI legislation was given, but many of 

those factors do not relate to local government. A review of the Commissioner's 

orders illustrates the complexity of the Act and the current confusion about how 

to apply it some very practical situations within school boards. This chapter has 

highlighted a number of concerns and corresponding recommendations. Since it 

is most unlikely the legislation will be revoked, the review process provides a 

wonderful opportunity to correct the problems created by the current wording in 

the Act. It is hoped that the Standing Committee will consider the many helpful 

suggestions offered by school boards to improve the legislation for the mutual 
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benefit of those bodies that must conform to the Act, and those persons who 

choose to use the Act. 

The outcome of the review process is even more crucial in light of 

Commissioner Tom Wright's recommendations to the Standing Committee urging 

the extension of the legislation to cover hospitals, universities, social service 

agencies and professional governing bodies, all on the basis it is in the public 

interest to make these key organizations more readily accountable. Perhaps a 

Task Force should be established to review whether or not the public really wants 

or require the extension of this legislation to any other public entities. In the 

meantime the necessary revisions can be made to MFIPPA based on what has 

been learned from the application of the Act to local levels of government like 

school boards. 
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ENDNOTES TO CHAPTER 8: 

1) School boards usually passed a bylaw designating the Chair or the entire 

Board of Trustees as the"Head", and then passed a second bylaw delegating the 

practical responsibilities to the Director of "Education or to whomever he/she 

deemed appropriate to carry out the functions under the Act. 

2) Aside from the Education Act, R.S.O. 1990, c. E.2, Ontario school boards are 

affected by a host of other provincial and federal legislation, inclusive of but not 

lim ited to the following: Canadian Charter of Rights and Freedoms (being Part 1 

of the the Constitution Act, 1982); Child and Family Services Act. 1984, S.O. 

1984, c.55; Criminal Code of Canada, R.S.C 1985. c. C-46; Human Rights 

Code, 1981, S.O. 1981, c.53; Immigration Act, S.C. 1976-77, c.52; 

Immunization of School Pupils Act, 1982, S.O. 1982, c.41; Judicial Review 

Procedure Act, R.S.O. 1990, c.J.1; Juvenile Delinquents Act, R.S.C. 1970, c.J.-

3; Laboratory and Specimen Collection Centre Licensing Act. R.S.O. 1990, 

c.L.i; Provincial Offences Act, R.S.O. 1990, c.P.33; Public Inguiries Act. R.S.O. 

1990, c. P.41; School Boards and Teachers Collective Negotiations Act. R.S.O. 

1990, c. S.2; Smoking in the Workplace Act. 1989, S.O. 1989, c. 48; Statutory 

Powers Procedure Act, R.S.O. 1990, c. S.22; Teaching Profession Act, R.S.O. 

1990, c. T.2; Trespass to Property Act. R.S.0.1990 c. T.21; Young Offenders Act. 

R.S.C 1985, c. Y.1 and Young Offenders Implementation Act. 1984, S.O. 1984, 

c.19 .. 

3) The video prepared by the government of MFIPPA can be obtained by con

tacting the Freedom of Information and Privacy Branch, Management Board 

Secretariat, 101 Bloor Street West, Suite 802, Toronto, Ontario M5S 1 P7 or (416) 

327-2187. Initially copies were distributed free of charge, but availability may 

now be limited. However, most area libraries were provided with a copy for com

munity viewing and use. 
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4) While most boards only sent one or two persons for training, six of the fifty 

boards reported sending between 40 and 100 or more representatives for train

ing prior to the Act taking force and effect in January, 1991. Three of these six 

boards were categorized as large school boards. 

5) A survey comment made by a FOI co-ordinator of a large board who agreed 

to participate in the research on the understanding that his or her identity would 

not be disclosed. 

6) A real life example provided by a small board in Ontario in response to the 

questionnaire section dealing with administrative concerns with the current Act. 

7) Ontario Public School Boards' Association, "Comments on the MFIPPAII , 

Submission to the Standing Committee on the Legislative Assembly dated 

January 20th, 1994, at page 2. 

8) A story related by a FOI co-ordinator of a small board, on the condition of 

anonymity. This real life example of loopholes in the Act illustrates the need for 

reform. 

9) A major problem identified by O.P.S.B.A. and included in their Submission to 

the Standing Committee in the Legislative Assembly dated January 20th, 1994 at 

pages 5-6. 

10) Ibid, p.5. 

11) Recovery of fees for disclosure costs was infrequent and even when suc

cessful were so minimal as to be inconsequential in light of the inherent adminis

trative costs for complying with the Act. The amount of fees recovered ranged 

from $25 to $500 amongst the fifty respondents. 
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12) O.P'S.B.A. Submission to the Standing Committee, January 20th, 1994, at 

page 6. 

13) Ibid.,pages 6-10. 

14) There are provisions in other Ontario statutes, such as the Courts of Justice 

Act, R.S.O 1990, c. C.43; the Ombudsman Act, R.S.O. 1990, c. 0.6; and the 

Human Rights Act. R.S.O. 1990, c. H.19, which address the issue of dealing 

with frivolous or vexatious complaints. 

15) Survey comments by a FOI co-ordinator at a mid-sized Ontario board, 

whose candid comments were obtained on the condition no reference to identify 

the board would be made in this thesis. 

16) A privative clause limits the court's ability to review the decision of tribunals 

acting within its jurisdiction, even if an error of fact or law, or both, was made. 

17) A suggestion recommended by O.P.S.B.A. at page 12 of its Submission to 

the Standing Committee of the Legislative Assembly, dated January 20th, 1994. 

18) A suggestion recommended by O.P.S.B.A. at pages 13 and 14 of its 

Submission to the Standing Committee of the the Legislative Assembly, dated 

January 20th, 1994. 
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" , 

QUESTIONNAIRE FOR SCHOOL BOARD 

INFORMATION & PRIVACY COORDINATORS 

APPENDIX A 

The objective of this questionnaire is to gather data for the purposes of completing, a 
. ' . . 

Masters Thesis paper on KThe Municipal Freedom of Information & Protection of ' 

Individual Privacy Act: An Analysis of its Application to School Boards"\:Yo~r" assis- ' 

tance in answe(ing the foll,owing questions is most appreciated. Please return your 

response by November 19th, 1993 in the enclosed, self-addressed, stamped envelope. 
" 

Name of School Board: Total No. of staff __ _ 

Population of Board's Jurisdiction: ___ _ Total' No. of students: ____ _ 

(A) preliminary Steps for Complying with the Act 

1. Did you have a Board Motion appointing a II Head II as required by the Act? 

Yes ___ _ No ____ (If so, please attach a copy) 

2. What date was it passed? _____ _ 

3. Was the Director of Education appointed the "Head"? Yes No __ _ 

4. Were the duties of the Head delegated to a Freedom of Information Coordinator 

or a Committee? Yes, _____ No _____ (Please circle correct response) 

5. Did your Board create any 'of the following to assist in handling access and privacy 

requests under the Act? 

- Policy & Procedures Manuals? Yes No __ _ 

- Pamphlets? Yes No __ _ 

- Videos? Yes No __ _ 

6. Has your Board prepared a directory listing the types of records held by your institu-

tion in accordance with section 25 of the Act? Yes ___ No___ (Attach copy) 

(B) Staffing 

1. Were new staff hired to implement the requirements of the Act? Yes No 

"2. If so, how many? ____ Are the new staff full-time or part-time? _____ _ 

3. Alternatively, were e~lsting staff given responsibilities to carry out the requirements 

of the Act? Yes ___ _ No ___ _ 
, , 
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4. Were existing staff given the task of handlinQ requests to administer the Act? 

Yes No ___ _ 

5. If yes, how many existing staff were given this responsibility? 

6. When did you assume the position of Freedom of Information Coordinator in your 

institution? (state date) 

7. What level of management is the Coordinator's position? 

8. Administratively, to whom does the Coordinator report? 

9. Is the administration of the Act the Coordinator's only responsibility, or do you have 

additional responsibilities unrelated to the administration of the Act? (Explain briefly) 

(C) Staff Orientation & Training 

1. Were staff sent for training prior to January 1 st, 1991? Yes No 

2. How many staff were trained? __ 

3. Were training or informational sessions provided to the following Board employees? 

- Senior School Administrators? Yes No __ _ 

- Principals and Vice-Principals? Yes No __ _ 

- Human Resource Personnel? Yes No __ _ 

- Teachers? Yes ___ No __ _ 

- Support Staff? Yes No __ _ 

4. Who provided the staff training? 

5. How would you rate your Board staff's awareness of the legislation? 

Excellent Good Fair Poor __ _ 

6. How would your rate your Board staff's understanding of the legislation? 

Excellent Good Fair Poor _-'-'-_ 

(0) Number of Requests 

1. Since January 1st, 1991 has your Board received any written requests under the 

Freedom of Information Act? Yes No ___ _ 

2. How many separate requests have you received to date? ___ _ 
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3. How many different persons were requesters (or were some requests made by 

the same person)? ____________________ _ 

4. Of the requests received, how many from staff? __ trustees? __ media? __ 

taxpayers I association? ___ parents? ___ students? Other? __ _ 

(E) Types of Requests 

1. How many of the requests for access to information dealt with the following subjects: 

a. information about employees ____ _ 

b. information about students _____ _ 

c. information about Board programs __ _ 

d. information about Trustees _____ _ 

e. information about third parties ____ _ 

2. Which exemptions does your Board cite most frequently for denying information? ' 

a. personal information __ _ 

b. third party information __ _ 

c. legal opinion ___ _ 

d. other __ _ 

(F) Fee Estimates. Waivers & Collection 

1. Have you provided any fee estimates for the cost of disclosing records? Yes_ No_ 

2. What, if any, problems did you encounter in providing the estimate? _____ _ 

3. For how many of the requests have you collected fees fordisclosure?_---,-_ 

4. State the total amount of fees collected in 1991? (estimate if necessary) . 

in 1992 ? ___ _ 

in 1993 ? ____ (to date) 

5. Hqw many requests were made for fee waivers? ___ '----___ _ 

6. How many fee waivers were granted by your institution? ____ _ 

7. Were the fee waivers granted in whole or in part? ___ .,-___ _ 
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(G) Barriers to Implementing the Legislation 

1. Have you experienced any difficulty in processing the access requests within the 30 

day time period set out in the Act? Yes No ___ _ 

2. In complying with the Act have you experienced any administrative concerns? 

(For example, interpreting or applying the legislation; record-keeping; dealing with the 

number of requests; estimating or collecting fees; abuse by individuals filing numerous 

or vexatious requests; lack of sufficient staff, etc.) If so, please briefly explain below. 

(H) The Appeal Process 

1. Have any of the requests for information which you have denied been appealed to 

the Freedom of Information Commission in Toronto? ___ lf so, how many? __ _ 

2. Have decisions been rendered by the Commission to date ? ____ _ 

3. If so, state the order numbers __________________ _ 

4. How many decisions are outstanding at the time? _______ _ 

5. Briefly state the main issue in the outstanding decision(s): ______ _ 

Thank you for your co-operation In completing this survey. 

If you have any questions feel free to contact: 

Brenda Stokes Verworn, 95 Pine Street North, Thorold, Onto L2V 2P3 

, Home (905) 227 - 6314 Office (905) 641-1550 ext. 2273 

Date completed survey: ________ Phone Number: _____ _ 

Name of person completing survey (please print}: ___________ _ 

Position of person completing survey: ___________ _ 

Please Note: The results of this questionnaire will be incorporated into the thesis 

but no reference to any specific School Board will be made. 
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APPENDIX B 

O. Reg. 517190 ruE ONT ARlO GAZElTE 6255 

MUNICIPAL FREEDOM OF INFORMATION 
AND PROTECTION OF PRIVACY 

ACT,lm 

o. Ret. 517/90. 
General. 
Made-August 28th. 1990. 
Filed-August 29th. 1990. 

REGULATION MADE UNDER THE 
MUNICIPAL FREEDOM OF INFORMATION 

AND PROTECTION OF PRIV ACY 
ACT,I989 

GENERAL 

1. A record capable of beina produced from 
machine readable records is not included in the defi· 
nition of "record" for the purposes of the Act if the 
process of producing it would unreasonably ·interfere 
with the operations of an institution. O. Rea. 
517/90. s. I. 

2.-(1) A head who provides access to an oriainal 
record must ensure the security of the record. 

(2) A head may require Ihat a person who is 
granted access to an original record examine it It 
premises operated by the institution. 

(3) A head shall verify the identity of a person 
seeking access to his or her own personal information 
before giving the person Iccess to it. O. Reg. 
517.190. s. 2. 

3.-(1) Every head shall ensure that reasonable 
measures to prevent unauthorized Iccess to the 
records in his or her institution are defined. docu
mented and put in place. takina into account the 
nature of the records to be protected. 

. (2) Every head shall ensure that only those indi
viduals who need a record for the performance of 
their duties shall have access to it. 

(3) Every head shall ensure thaI reasonable mea
sures to protect the records in his or her institution 
from inad"enent destruction or damage Ire defined. 
documented Ind put in place. tlking into account the 
nature of the records to be protected. O. Reg. 
517190. S. 3. 

4.-( I) An institution is not required to give 
notice of the collection of personal information to an 
individual to whom it relates if the head complies 
with subsection (2) and if. 

(a) providing notice would frustrate the pur· 
pose of the collection; 

able invasion of lnother individual's pri
vacy:or 

(c) the collection is for the purpose of deter. 
mining suitability or eliJibility for an award 
or honour. 

(2) For the purpose of su~ction (I). the head 
shall make available for public inspection I statement 
describing the purpose of the collection of personal 
information and the reason that notice has not been 
Jiven. O. Reg. 517190. s. 4. 

5. Personal information that has been used by'an 
institution shaU be retained by the Institution for the 
shoner of one year after use or the period set out in I 
by-law or resolution made by the institution or made 
by another institution Iffecting the instilUlion. unless 
the individual 10 whom the information relates con
semi to its earlier disposal. O. Reg. 517/90. s. 5. 

6. The followina are the fees that shall be charged 
for the purposes of su~n 45 (I) of the Act: 

I. For photocopies and Computer printouts. 20 
cents per paae. 

2. For floppy disks. SID for each disk. 

3. For manually searching for· a record after 
two hours have been spent searching. S7.SO 
for each fifteen minutes spent by any per
son. 

4. For preparina a record for disclosure. 
including severin, a part of the record. 
S7.SO for each fifteen minutes spent by any 
person. 

5. For developina I computer prolram or 
other method of producing I record from 
machine readable record. SIS (or each fif· 
teen minutes spent by any person. 

6. For Iny costs. includina computer costs • 
incurred by the institution in locatina. 
retrieving. processinl Ind copying the 
record if those costs are specified in an 
invoice received by the institution. 
O. Reg. 517190. s. 6. 

7.-(1) If a head gives a person In estimate of an 
amount payable under the Act and that estimate is 
S15 or more. the head may require the person 10 pay 
I deposit equal to SO per cent of the estimate before 
completing the request. 

(2) A head shall refund any amount paid under 
subsection (1) that is subsequently wai,·ed. O. Reg. 
517190. s. 7. 

S. The followina are prescribed as matters for a 
head to consider in clecidina whether to waive III or 
pan of I payment required to be mlde under the 

(b) providina notice miaht result in In unjustifi. Act: 

2069 

Source: The Ontario Gazette, published by the Ministry of Government Services, Queen's Printer for Ontario, 1990. 
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I. Whether the penon requesting access to the 
record is Jiven access to it. 

2. If the amount of a payment would be S5 or 
less. whether the amount of the payment is 
too small 10 justify requiring payment. 
O. Rea. 517190.1. 8. 

,. ll..a person is required to pay a. fee fot access to 
a record. the head may require the person to do so 
before giving the person access to the record. 
O.Reg. 517190. s. 9. 

10.-(1) The folJowina are the terms and condi· 
tions relating to security and confidentiality that a 
person is required to agree to before a head may dis
close personal information to thaI person for a 
research purpose: 

1. The person shall use the information only 
for a research purpose set out in the agree. 
ment or for which the person has written 
authorization from the institution. 

2. The person shall name in the agreement any 
other persons who will be given access to 
personal information in a form in which the 
individual to whom it relates can be identi· 
fied. 

3. Before disclosina personal information to 
other persons under paragraph 2. the per: 
son shall enter into an agTeement with those 
persons to ensure that they will not disclose 
it to any other person. 

... The person shall keep the information in a 
physically secure location to which access is 

given only to the person and to the persons 
given access under para&rlph 2. 

5. The person shall destroy III individual iden· 
tifiers in the information by the dale speci. 
fied in the apument. 

6. The person shall not contact any individual 
to' whom personal information relates 
directly or indirectly without the prior writ
ten authority of the institution. 

7. The person shall ensure that no personal 
information will be used or disclosed in a 
form in which the individual to whom it 
relates can be identified without the written 
authority of the institution. 

8. The' person shall notify the institution in 
writin& immediately if the person becomes 
aware that any of the conditions set out in 
this section have been breached. 

(2) An agreement relating to the security and con· 
fidentiality of personal information to be disclosed 
for a research purpose shall be" in Form 1. O. Reg. 
517190. s. 10. . 

11. A request for access to a record under Part II 
of the Act or for access to or correction of personal 
information under Part III of the Act shall be in 
Form 2 or in any other written form that specifies 
that it is a request made under the Act. O. Rei. 
517190.5.11. 

11. This Regulation comes into force on the lst 
day of January. 1991. 

Form I 

Frttdom of Information and Prormion of Privacy Act. 1987 
Municipal Fntdom of Infomtillion and Prottclion of Privac}' Act. 1989 

AGREEMENT 

This agreement is made berween ..................................................................................... referred to 
name of researcher 

below as the researcher. and ........................................................................................... referred to 
name of institution 

below as the institution. 

\ The researcher has requested access to the following records that contain personal information and are in the 
custody or under the control of the institution: (Describe the records below) 

.......................... 0 .. e ................................................................................................................................ ~ ...................................................................... .. 

The researcher undentands and promises to abide by the following terms and conditiorls: 

. 2070 
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I. TIle researcher will nol use the information in the records for any purpose other than the following research 
purpose unless the researcher has the imlilution's written authorization to do so: (Describe the reselrch pur· 
pose below) . 

2. The researcher will give access to penonal information in a form in which the individual to whom it relates 
can be identified only to the following penom: (Name the penons below) 

3. Before disclosing penonal information to penons mentioned above. the researcher will enter into an agree· 
ment with those penom to ensure that they will not disclose it to any other penon. 

4. The researcher will keep the information in a physically secure location to which access is given only to the 
researcher and to the penons mentioned above. 

. . 
5. The researcher will destroy III individual identifien in the information by ........................................... . 

(date) 

6. The researcher will not contact any individual to whom penonll information relates directly or indirectly 
without the prior written authority of the institution. 

7. The researcher will ensure that no personal information will be used or disclosed in I form in which the 
individual to whom it relates can be identified without the written luthority of the institution. 

8. The researcher will notify the institution in writing immediately upon becoming aware that any of the con· 
ditions set out in this agreement have been breached. 

Signed at .................................... this ...... day of ..................................... 199 .... .. 

Researcher Representative of Institution 

Name: ........................................................ . Name: ....................................................... . 

Address: ..................................................... . Position: ..................................................... . 

Institution: .................................................. . 

Address: .................................................... . 

Telephone: ................................................. .. 

Telephone: 

O. Reg. 517/90. form 1. 
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Form 1 

,Municipo/ Fn~dom o/In/ormalion and PraltClion 0/ Privacy Acr. 1989 

R.qullilor: 

o Ae .. u 10 C.". .... I R,card, 

o Ace.u 10 Own P,nOfUllnfonnation 

o Carrodion af Own Personalln'onnalion 

Osa-MU-..- ar ,... 

i D«1.o,I. 

C.., or T ___ 

Day ,... 

O. Reg. 517190 

0"" 
OMi 

0 .... 
0""" 

Ot'~''''1 cJ<n.c.'rpffOtt 01 ,ttqUe,1t'd rCCOtdS. pt'f~1 H\lotm<1toOn '.(.010' or ""Ot''''' W'l1oIrn.areon to be OOIfllK1H lit you ate ,~~ -.:eu 10 01 
~!C'(,:~n at fOOl personat .nIOfm.tt~. p44t.ue ICH'ntlfy th(t Cl'«'$OI"'LIf ""Olm.noOn I).,J.nk 01 rf<,Ofdl c.on~ the- ~sonal .ntottnaa.on tI ~f'li 

~Ol. ., you .'Ve' ,~~ .. CDl'rt"C1IOft of pcH~ lI"ItOItn:llIOn. pIotlle tndoQ!8 ..... des" ..... «(lr,t<~ and," IW09It.aI«. an.ac;l\ aftyl"':C'OI1ft'o9 
~~~"'" You .... , bft ~ " ..,. COffe-etOn " 1'\01 ~ and you ",a., I~" UUI .. ,tattme"' of ~,~Nf'"4'ftl1M a~J !O yo.... 
Nf~ .nJo,maraon 

p;;.;-,~" mrf'lOd o"O\Ctr'SS 10 IC'COI'cfs 

~:! £1amtl'W! ()9~ 
o "-<tC_ 

• For Inlltihllion Us. Only 

Yo .. 

( ,.,.. • .,...IInIoI __ ...... on _ bm. _rod PI""""IIC 1M Fr_ c4 """''''''_.,., ",,,,,,,,-.01 "'''':>t:y Act and'" t-II """ lOr 1M) -
tuN ... oIl~ If),..,... loqutIl. OuooionS _ ... """",lion sl-c>uld bot 6<_IC'" F' ......... 01 ....... __ .. '" P""""'~,,"Gn.'" ~ 

,N!¥n:l:\lIlon_ ..... '!'9"!.......... ."' __. .. 
I~;~ O. Rei. ~1719O. Form 2. 
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TABLE OF CONCORDANCE 

This Table of Concordance cross references comparab~e sections jn Ontario's Freedom of Information and 
Protection of Privacy Act, 1987 with the Municipal Freedom of Information and Protection of Privacy Act. The 
wording of subsections is not always identical. 

Provincial Municipal Provincial Municipal Provincial Municipal 
Act Act Act Act Act Act 

l(a) l(a) 14(1) 8(1) 24(1) 17(1) 

l(b) l(b) 14(2) 8(2) 24(2) 17(2) 
14(3) 8(3) 24(3) 

2(1) 2(1) 14(4) 8(4) 24(4) 

2(2) 2(2) 14(5) 8(5) 24(5) 

2(3) 18(1) 

2(4) 15 9(1) 

2(5) 3(1 ),(2),(3) 9(2) 25(1) 18(2) 
25(2) 18(3) 

3 16 25(3) 18(4) 

4 25(4) 18(5) 

5 17(1) 10(1) 

6 17(2) 10(2) 26 19 

7 
8 18(1) 11 27(1) 20(1) 

9 l1(h),(i) 27(2) 20(2) 
18(2) 

10(1) 4(1) 28(1) 21(1) 

10(2) 4(2) 19 12 28(2) 21(2) 
28(3) 21(3) 

11(1) 5(1) 20 13 28(4) 21(4) 

11(2) 5(2) 28(5) 21(5) 

11(3) 5(3) 21(1) 14(1) 28(6) 21(6) 

11(4) 5(4) 21(2) 14(2) 28(7) 21(7) 
21(3) 14(3) 28(8) 21(8) 

6(1),(2) 21(4) 14(4) 28(9) 21(9) 
21(4)(c) 

12(1) 21(5) 14(5) 29(1) 22(1) 

12(2) 22(1)(a)(ii) 
22 15 29(2) 22(2) 

13(1) 7(1) 29(3) 22(3) 

13(2) 7(2) 23 16 29(4) 22(4) 

13(3) 7(3) 

Source: The Office of the Information and Privacy Commissioner/Ontario. Toronto: 1994. 
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Provincial Municipal Provincial Municipal Provincial Municipal 
Act Act Act Act Act Act 

30(1) 23(1) 46(1) 35(1) 60(a) 47(a) 
30(2) 23(2) 46(2) 35(2) 60(b) 
30(3) 23(3) 46(3) 60(c) 47(b) 

60(d) 47(c) 
31 24(1) 47(1) 36(1) 60(e) 47(d) 

24(2) 47(2) 36(2) 60(f) 47(e) 
60(g) 47(f) 

32 25 48(1) 37(1) . 60(h) 47(g) 
48(2) 37(2) 60(i) 47(h) 

33 48(3) 60(j) 47(k) 
48(4) 37(3) 60(k) 47(1) 

34(1) 26(1) 47(i) 
34(2) 26(2) 49(a)(b)(c) 38 47(j) 
34(2)(c) (d)(f) 

49(e) 61 48 
35 

50(1) 39(1) 62(1) 49(1) 
36 50(2) 39(2) 62(2) 49(2) 

50(3) 39(3) 62(3) 
37 27 50(4) 62(4) 49(3) 

38(1) 28(1) 51 40 63 50 
38(2) 28(2) 

52 41 64 51 
39(1) 29(1) 
39(2) 29(2) 53 42 65(1) 52(2) 
39(3) 29(3)(a) 65(2) 

29(3)(b)(c) 54 43 65(3) 
- 52(3) 

40(1) 30(1) 55 
40(2) 30(2) 66 53 
40(3) 30(3) 56 44 67 
40(3)(a)(b) ,. 68 54 
40(4) 30(4) 57(1) 45(1) 

57(2) 45(3) 69 
41 31 45(2) 

57(3) 45(4) 70 52(1) 
42 32 57(4) 45(5) 
42(j)(k )(1)( m) - 57(5) 45(6) 71 

(q)(r) 
43 33 58 72 55 

44 and 45 34(1) 59 46 73 56 
45(h) 

34(1)(e) 
34(2) 
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The Sectional Index is an annual publication which may serve as a quick reference to orders 
issued by the Infonnation and Privacy Commissioner/Ontario. 

Please note: 

• Orders are available through Publications Ontario. In addition to the sale of single copies, 
an annual subscription service is available. Requests may be made in writing to: 
Publications Ontario, Mail Order, 880 Bay Street, 5th Floor, Toronto, Ontario, M7A IN8 
or by fax: 416-326-5317. 

Copies of this publication are available from: 

• p Information and Privacy 
Commissioner/Ontario 

80 Bloor Street West, 
Suite 1700, 
Toronto, Ontario 
M5S 2V1 

416-326-3333 
1-800-387-0073 
Fax: 416-325-9195 
TTY/TDD: 416-325-7539 

Cette publication, intitulee «Index des articles de la £oi sur ['acces a ['iliformation municipale et La protection de La vie privee», est disponible 
en fran<;ais. 
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injonnation and Privacy Commissioner/Ontario 

SECTIONAL INDEX 
Order M-l through M-240 

In this Index references are to the sections of the 
Municipal Freedom of Information and Protection of Privacy Act. 

SECTION ORDERS 

l(a) ................................... M-59 

2(1) 

institution ............................... M -13 

law enforcement ........................... M-4, M-15, M-34, M-46, 
M-98, M-147, M-150, 
M-158, M-174 

(a) ................................. M-46, M-98 

(b) ................................. M-46, M-98 

(c) ................................. M-46, M-98 

personal information ......................... M-3, M-5, M-6, M-7, 
M-8, M-14, M-15, M-19, 
M-22, M-23, M-25, M-27, 
M-35, M-36, M-38, M-39, 
M-41, M-42, M-47, M-48, 
M-49, M-50, M-51, M-52, 
M-54, M-55, M-56, M-57, 
M-62, M-63, M-64, M-68, 
M-71, M-75, M-79, M-82, 
M-84, M-86, M-88, M-95, 
M-96, M-97, M-98, M-99, 
M-lOO, M-102, M-104, 
M-106, M-107, M-108, 
M-109, M-llO, M-1l3, 
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M-1l4, M-1l5, M-1l6, 
M-1l8, M-1l9, M-120, 
M-l21, M-122, M-125, 
M-127, M-128, M-132, 
M-135, M-138, M-141, 
M-143, M-144, M-146, 
M-153, M-154, M-155, 
M-157, M-158, M-159, 
M-167, M-170, M-173, 
M-174, M-175, M-176, 
M-180, M-181, M-194, 
M-195, M-197, M-198, 
M-199, M-:201, M-204, 
M-205, M-206, M-21O, 
M-211, M-212, M-214, 
M-215, M-217, M-219, 
M-222, M-223, M-224, 
M-225, M-227, M-230, 
M-232, M-233, M-234, 
M-235, M-236, M-237, 
M-240 

(a) ................................. M-22, M-42, M-48, M-49, 
M-52, M-54, M-62, M-63, 
M-75, M-125, M-128 

(b) ................................. M-7, M-22, M-35, M-42, 
M-48, M-49, M-52, M-54, 
M-56, M-62, M-63, M-68, 
M-71, M-75, M-125, M-127 

(c) ................................. M-52, M-63, M-116 

(d) ................................. M-6, M-7, M-14, M-15, 
M-22, M-28, M-39, M-42, 
M-48, M-49, M-52, M-57, 
M-62, M-63, M-75, M-1l4, 
M-1l5, M-125, M-138 

(e) ...... , .......................... M-42, M-52,M-54, M-56, 
M-63, M-75, M-l13, 
M-114, M-115, M-116, 
M-132, M-l44 
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(0 ................................. M-S2, M-S7, M-63 

(g) ................................. M-19, M-42, M-48, M-49, 
M-S2, M-S4, M-S6, M-63, 
M-7S, M-l13, M-1l4, 
M-llS, M-1l6, M-127, 
M-132, M-144, M-217, 
M-233 

(h) ................................. M-6, M-8, M-14, M-lS, 
M-19, M-26, M-30, M-32, 
M-41, M-42, M-48, M-49, 
M-S2, M-S4, M-S6, M-S7, 
M-62, M-63, M-7S, M-1l6, 
M-127, M-127, M-132, 
M-13S, M-138 

record ................................. M-33, M-8S 

2(2) ................................... M-SO, M-Sl, M-206 

3(2) ................................... M-116 

4(1) ................................... M-S9, M-134, M-lS2, 
M-16S 

4(2) ................................... M-69, M-l21, M-186, 
M-187 

6(1) ................................... M-47, M-64 

6(1)(b) ................................... M-47, M-64, M-71, M-98, 
M-102, M-149, M-184, 
M-196, M-206, M-208, 
M-219 

6(2) ................................... M-47, M-64 

6(2)(b) ................................... M-47, M-64, M-184, 
M-196, M-206, M-208 

7 ................................... M-120 
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7(1) ................................... M-40, M-61, M-68, M-83, 
M-102, M-194, M-21O, 
M-212, M-224 

7(2) ................................... M-69 

7(2)(0 ................................... M-69 

7(2)(g) ................................... M-69 

8 ................................... M-S9, M-198 

8(1) ................................... M-4, M-lO, M-12, M-14, 
M-lS, M-16, M-17, M-20, 
M-22, M-31, M-34, M-41, 
M-43, M-58, M-127, M-240 

8(I)(a) ................................... M-lO, M-lS, M-22, M-34, 
M-98, M-150, M-223 

8(I)(b) ................................... M-lO, M-98, M-150, 
M-181, M-223 

8 (l)(c) ................................... M-22, M-202 

8(I)(d) ................................... M-4, M-16, M-20, M-31, 
M-43, M-70, M-81, M-147, 
M-174, M-202 

8(I)(e) ................................... M-41, M-202 

8(1)(0 ................................... M-14 

8(I)(g) ................................... M-146, M-202 

8(2) ................................... M-58 

8(2)(a) ................................... M-12, M-15, M-17, M-22, 
M-34, M-41, M-S2, M-7S, 
M-78, M-84, M-98, M-105, 
M-127, M-158, M-176, 
M-202, M-214, M-217 
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8(3) ................................... M-58, M-150 

9(1) ................................... M-151 

9(1)(a) ................................... M-151 

9(1)(b) ................................... M-151, M-221 

9(1)(d) ................................... M-128, M-151, M-202 

10(1) ................................... M-lO, M-29, M-32, M-36, 
M-37, M-65, M-86, M-91, 
M-130, M-149, M-183, 
M-238 

10(I)(a) .................................. M-lO, M-29, M-32, M-36, 
M-37, M-65, M-94, M-145, 
M-169, M-185, M-186, 
M-187, M-192, M-21O, 
M-221, M-231 

10(I)(b) .................................. M-lO, M-36, M-94, M-149 

10(1) (c) .................................. M-lO, M-36, M-94, M-145, 
M-188, M-189, M-192, 
M-21O, M-221 

10(I)(d) .................................. M-82, M-94, M-210 

10(2) ................................... M-232 

11 ................................... M-27, M-36, M-37 

II(c) ................................... M-27, M-37, M-67, M-92, 
M-l17, M-130, M-209, 
M-210 

II(d) ................................... M-37, M-l17, M-130, 
M-188, M-189, M-210 

II(e) ................................... M-37, M-90, M-92, M-l17, 
M-130, M-210 
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11(0 ................................... M-77, M-90, M-92, M-l17 

11(g) ................................... M-90, M-l17, M-182, 
M-188, M-189, M-209 

11(h) ................................... M-91 

12 ................................... M-2, M-lO, M-ll, M-19, 
M-52, M-59, M-61, M-69, 
M-83, M-S6, M-120, 
M-121, M-142, M-157, 
M-15S, M-162, M-173, 
M-213, M-233, M-237 

13 ................................... M-I00 

14 ................................... M-36, M-47, M-197, M-19S 

14(1) ................................... M-5, M-6, M-7, M-8, 
M-lS, M-19, M-23, M-26, 
M-30, M-32, M-35, M-3S, 
M-39, M-50, M-55, M-57, 
M-62, M-75, M-217 

14(1)(a) .................................. M-S, M-S4, M-114, M-1l5 

14(1)(c) .................................. M-170 

14(1)(0 .................................. M-5, M-6, M-7, M-S, 
M-lS, M-19, M-23, M-26, 
M-30, M-32, M-35, M-3S, 
M-39, M-50, M-55, M-57, 
M-62, M-84, M-96, M-97, 
M-9S, M-99, M-102, 
M-104, M-109, M-113, 
M-114, M-115, M-116, 
M-l1S, M-119, M-120, 
M-121, M-125, M-12S, 
M-129, M-135, M-13S, 
M-141, M-143, M-153, 
M-15S, M-170, M-173, 
M-175, M-176, M-lS1, 
M-204, M-206, M-210, 
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M-222, M-223, M-225, 
M-230, M-232, M-235, 
M-226, M-240 

14(2) ................................... M-5, M-6, M-8, M-18, 
M-19, M-22, M-28, M-32, 
M.;.,35, M-38, M-39,M-41, 
M-42, M-48, M-49, M-50, 
M-51, M-52, M-54, M-55, 
M-56, M-57, M-63, M-202 

14(2) (a) .................................. M-S, M-35, M-39, M-S4, 
M-116, M-129, M-135, 
M-143, M-173, M-204, 
M-206, M-235 

14(2) (b) .................................. M-39, M-50, M-51, M-68, 
M-143 

14(2)(c) .................................. M-39, M-84 

14(2) (d) .................................. M-22, M-28, M-35, M-3S, 
M-39, M-55, M-63, M-82, 
M-84, M-96, M-119, 
M-120, M-121, M-122, 
M-125, M-130, M-155, 
M-157, M-158, M-206, 
M-212, M-222, M-230 

14(2)(e) .................................. M-8, M-32, M-39, M-56, 
M-173 

14(2)(0 .................................. M-8, M-32, M-50, M-51, 
M-55, M-56, M-57, M-68, 
M-82, M-120, M-122, 
M-129, M-158, M-167, 
M-173, M-204, M-206, 
M-212, M-222 

14(2)(g) ....... ; .......................... M-55, M-56, M-84, M-212 
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14(2)(h) .................................. M-S, M-32, M-39, M-55, 
M-56, M-57, M-S2, M-109, 
M-120, M-122, M-129, 
M-167, M-173, M-lS0, 
M-204, M-212 

14(2)(i) .................................. M-S, M-55, M-56, M-57, 
M-15S, M-167, M-173, 
M-204, M-206, M-212 

14(3) ................................... M-3, M-5, M-6, M-7, 
M-lS, M-19, M-23, M-2S, 
M-32, M-35, M-3S, M-39, 
M-41, M-42, M-4S, M-49, 
M-50, M-51, M-52, M-54, 
M-56, M-57, M-62, M-63, 
M-122, M-146, M-202, 
M-212 

14(3)(a) .................................. M-50, M-51, M-52, M-75, 
M-206 

14(3)(b) .................................. M-3, M-6, M-2S, M-3S, 
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Source: THE EDUCATION ACT N.S.O. 1990 c. E.Z 

Pupil Records 
De(initiun 266.--(l)ln this section. excert in subsection 

(12), "record", in respect of a pupil, means a 
record under clause 2Jr'i (eI). 

pllpa rt<otd! 
plivile~d (2) A record is privileged for the informa· 

lion (lnd use or supe.rvisory officers and the 
principal and teachers of the school for-the 
improvement of instructi(Jn of the pupil, and 
slich record, 

In(ormation 
tn medical 
officer of 
heallh 

fI:~ht 01 
p~rent and 
pupil 

R( rerern:e 
wher! 
di"'~""M<nt 

(a) subject to subsections (2a). (J) and 
(5), is not available to any other per
son; and 

(b) except for the purposes o( ~ul:r;ection 
(5), is not admissible in evidence for 
any purpose in any trial, inquest, 
inquiry, examination, hearing or other 
proceeding, except to prove the estab
lishment, maintenance, retention or 
trilnsfer of the record, 

without the written permis.sion of the parent 
or gUilrdian of the pupil or. where the pupil 
is an adUlt, the written permission of the 
pupil. 

(2a) The principal of a school shall, upon 
request by the medic~1 of[icer of health serv
ing the area in which the school is located, 
give that mcdical officer of health the follow
ing information ill respect of pupils enrolled 
in the school: 

I. The pupil's name, address and tele
rhone !lumher. 

2. The pupil's birlhdate. 

J. The nalllC, address and tclephonc 
IlllmiJer or the pupil's parent or gllard
lall. 

(3) A pupil, and his or her parent or 
guardian where the pupil is a minor, is enti
tled to cxamine the record of such pupil. 

. (4) Where, in the opinion of a pupil who 
IS an adult, or of the parent or guardiar; of a 
pupil who is a minor, information recorded 
upon the record of the pupil is, 

(a) inacc\lrately recorded; or 

(b) not conducive to the improve ment of 
instn.lction of the pupil, 

such pupil, parent or guardian, as the lease 
may be, m;]y, in writing, request the princi
pal to correct the alleged in:Jceuracy in. or to 
remove the impllgned information f[(1m, such 
record. 

(5) Where the principal refuses to comply 
with a request under $ubsection (4), the 
pupil. parent or guardian who made the 
rcque~t rn~y, in writing, require the principal 
to refer the request to the approprf:1te stl~'t62 _ 
visory officer who sh:dl either require the 
prineip,,1 to comply with the request or sub-

u~ ,. 
(unher 
rduc.ation or 
employmenl 

Inlornl~lIon 
lor MiniHer 
or buard 

No Jlctlon re 
conLtnl 

T "'t,",ony ro 
((.nlenl 

Sccr<.cy ro 
<ont~m5 

OdinillOn 

APPENDIX F 

mit the record and the request to 11 person· 
designated by the Mjni~ter, and such pel'$on 
Shill! hold a hearing at which the plincipal 
and the pcr.;on who m(lde the request are the 
p<1[1ies to the proceeding, and the per:.on so 
dl.!sign<1ted shall, after the hl.!<lring, decide the 
m3ttc.r, and hi$ or her decision is [inal and 
binding upon the parties to the proceeding. 

(6) Nothing in subsection (2) prohibits the 
u~c by the principal of the record in respect 
of a pupil to assist in the prep<tration of, 

(3) a report required by this Act or the 
regulations; or 

(h) a report, 

(i) (or 3n educ;Jtional illStitution or 
for the pupil Or former pupil, in 
rC$pcCt o[ an :\pptication for (ur
ther education, or 

(ii) for the pupil or former pupil in 
respect of an application for 
employment, 

where <I written request is made by the 
(ormer pupil, the pupil where he or 
she is an adult. or the parent or guard
ian of the pupil where ~ht pupil is :J. 
minor. 

(7) Nothing in this section prevents the 
coolpilatiorl and deliver), of such information 
as may be required by the Minister Or by the 
bO<lfu. 

~8) No action shall be brought against any 
person in respect of the content of a record. 

(9) Except where the record has been 
introduced in evidence as provided in Ihi$ 
section, nO person shall b~ rC(I'.lired in tmy 
trbl or other proceeding to give evidence in 
respect of the content of a record. 

(10) Except as pnmittcd under this sec
tion, ew ry person shall preserve secrecy in 
respt:ct of tile content of ::I record that comes 
to th(~ pcr~on's knowledg(~ in thc course of 
his or her dutics or employment. and no such 
person shall communicate ;Jny such knowl
edge to allY other person except, 

(a) as may be required in the performance 
of hi, Or her uu(i(~s; Or 

(b) with the written consent of the parent 
or guardi~!l) of the pupil where the 
pupil is a minor; or 

(e) with the written consent of the pupil 
where the pupil is an adull. 

(II) ror the purposes of this section, 
"g\lardian" includes a person, society or cor· 
por:ltiO[l who or that has custody of :1 pupil. 



THE EDUCATION ACT section 266 cont'd. 

Applic~{ion 

10 (ormcr 
ee-."'Ocd$ 

U"" vI 
c.wed ill 
Ji",ipli,,:>c)' 
C:tiCi 

(12) This section, except sub~cctiom (3). 
(4) and (5), applies with ncw55Jry mcxlifica
tions to a record established and maintained 
in respect of a pupil or retained in respect of 
a fanner pupil prior to the lst day of Sep
tember, 1972. 

(13) Nothing in this section prevents the 
use of a record in respect of a pupil by the 
principal of the school attended by the pupU 
or the board that operates the school for the 
purposes of a disciplinary proceeding insti
tuted by the principal in respect of conduct 
for which the pupil is resron~ible to the prin
cipal. R.S.O. 1930. c. 129. s. 237 (2·13). 
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Source: S.16 TilE Dr VORCE AC T S. C. 1985 Chapter 3 (Second Supplement) 

COROLLAHY RELIEF 

ORDER FOR CUSTOlJY -- Interim ordrr for CIlstody - Application oy other persoll 
- Joint custody or accf'SJ - Accf'n - TenTH and conditioTls - Orda rrJfI('cti,,~ cllQn~f' 
of residener - Factors - Past condllct - Maximum rorrtocl_ 

16. (I) A court of competent jtlri~diction may, on :lpplic:ltion by either or hoth 
spouses or hy :lny other person, malic an order respecting the custody of or the nrcc.~s 
to, or the cll~trnly of :1I1d ncces.~ to, :Illy or:lll children of the rnani:li:c. 

(2) Wh('rc an :lpplication L~ made under .~\lh~l'c!ion (1), the cOllr! rnny, on npplicnlioll 
11)' either or hoth sp{)\jses or by :my other per.~OIl, make nn interim order rrslX'cting 
tbe cllstrnly of or the :lccess to, or the clIst(Hly of and acces.~ to, :lny or fill children 
of the marriage pending deterrnin:ltiOIl of the applic:ltion IInder s\lh~cction (I). 

(3) A person, other than :I spouse, may not make an application ullder suhsection 
(I) or (2) without leave or (he cOllrt. 

(eI) The court may make an order IIllder this section granting cu~tody of, or acC(·s.~ 
to, any or all children of the marriar:e to anyone or more pn~om_ 

(5) Unless the court orders otherwise, a SP{)us(' who is granted access to :I child 
of the marriage has the right to make inquiries, :1I1cl 10 IH' given information, :IS 10 

the health, education and welfare of the child. 

(6) The court may make :111 order under this s('ction for :J ddinite or indefinite 
perioo or until the happening or a specified event :Jnd may impnsc such other tenns, 
conditions or restrictions in connN:tion therc\\ith :1~ it thinks fit :1I1d jus!. 

(7) Without limiting the generality or subsN:lion (6), the courl m:JY include in an 
order under this sN:tion a lerm requiring any person who has cmt(}(ly or a child of 
the marrial!c and who intends 10 change the place or residence or thaI child to notify. 
at IC3st thirty days before the ch'H1gc or within sllch other period before the ch:1I1ge 
as the court may spITify, any p('rSOl1 who is granted access to that child or the chnngc, 
(he time a( which the change will he m:tde and the new place of rcsid~ncc of the child. 

(8) In making :In order under Ihis seclion, the court shall lake into con.\iderntion 
only Ihe hest interests of the child of the nwrri:Jge as determined by rt'fercncc to the 
condition, means. needs and other circumstances of the child. 

(9) In making an order under Ihi.~ section, the court shall not take into comidcrnlion 
the past conduct of :lny p('non unle~s the conduct is rcl('vant In the ability of that person 
to act as a parenl of a child. 

(10) I n making an order under this ~eclion, the cOllrt shall give effect to the principle 
Ih:Jt:l child of the mnrriage should have as milch contact with each ~pouse as is comhtcnt 
with the hcst interests of the child nnd, for thn! purpQse, shall take into comideration 
(he willingness or the person for whom custody is sought to facilitate such contnc!. 

Iii HiSlory 

Sec s. ISH istory. 
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APPENDIX H 

THE CIHLDHEN'S LAW REFORM ACT R.S.O. 1990, Chapter C.12, section 20. 

r.lher nnd 
mol her enli. 
lied to 
c"'lody 

Right, and 
rc~p(Jn~ibili

liel 

Authority to 
.d 

Where 
p~rcnlo; ~(':P;)

rate 

Duty of 
separated 
parents 

Accc"i.S 

Marri.pe or 
child 

Entitlement 
subject to 
agreement or 
onJ<r 

CUSTODY AND ACCESS 

20.-{1) Except as otherwise provided in 
this P;lrt, the father and the mother of a 
child arc equally entitled to custody of the 
child. 

(2) 1\ person entitled to custody of a child 
l1;1s the rights and responsibilities of a parent 
in respect of the person of the child and must 
exercise those rights and responsibilities in 
the best interests of the child. 

(3) Where more than one person is enti
tled to cllstody of a child, anyone of them 
may exercise the rights and accept the 
responsibilities of a parent on behalf of them 
in respect of the child. 

(4) Where the parents of a child live sepa
rate <lila <lp<lrt <lnd the child lives with one of 
them with the consent, implied comen! or 
;lcquiescel1ce of the other of them, the right 
of the other to exercise the entitlement of 
custody ;lnd the incidents of custody, but not 
the entitlement to access, is suspended until 
;I separation agreement or order otherwise 
provides. 

(4a) Where the parents of a ehild live sep
arate and apart and the child is in the CllS
tody of one of them and the other is entitled 
to access under the terms of a separation 
agreement or order, each shall, in the best 
interests of the child, encourage and support 
the child's continuing parent-child relation
ship with the other. 1989, c. 22, s. 1. 

(5) The entitlement to access to a child 
includes the right to visit with ;lT1d oe visited 
by the child <lnd the s<lme right <IS a parent to 
make inquiries and to be given information 
as to the health, education and welf<lre of the 
chile!. 

(6) The entitlement to custody of or access 
to <I child terminates on the marriage of the 
child. 

(7) I\ny entitlement to cllstody or access 
or incidents of custody under this section is 
subject to <llteration by <In order of the court 
or by separ<ltion agreement. 1982, c. 20, s. I, 
parI. 
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Source: The Education Act, R.S.O. 1990, Chapter E.2, section 207. 

Ac("('sl' 10 lv/celingl' lind Records' 

207. (I) Open llIeetings ofhoards.-The meetings of a board anu, subject to subsection 
(2), meetings of a cOlllmillee of the board, including a committee of the whole board, shall be 
open to the pUblic, and 110 person shall be excluded from a meeting that is open to the public 
except for improper conduct. 

(2) Closing of certain cOl1llllitlcc IIIcctings.-A meeting of a committee of a board, 
including a cOlllmittee of the whole board, may be closed to the public when the subject-matter 
under consideration involves, 

(a) the security of the property of the hoard; 
(b) the disclosure of inlimate, personal or financi:li informalion in respect of a member 

of the board or committee, an employee or prospective employee of the board or a 
pupil or his or her parent or guardian; 

(c) the acquisition or disposal of a school site; 
(ti) li<:cisilll1s III n:spcci of Ilcglltialions with employees of Ihe hoard; or 

(e) litigation affecting the hoard. 

(]) ExclmioJl of PCI'SO/ls,---The presiding officer Illay expel or exc lude J'rom any meeting 
allY persoll who has Iwen guilty oj' illlproper contiul't at the meeting. 

(4) Inspection ofho()ks and accollllts.-Any person may. al all reasonable hours, mlhe 
h~ad office oj' Ihe hoard inspect Ihe millute hOOK, the audited annual financial report and the 
Cllrrent accounts of a !lilaI'd, alltl, lIpolilhe wrillen requesl or any person and upon Ihe payment 
tll the board al the rate of 2S cents for every 100 words or at such lower rate as the bO:lI'lJ Illay 
fix, lhe secretary shall furnish copies oflhern or extracts therefrom cert iJ'ied under Ihe secretary's 
hand. 
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but attempted to assess the loss to its shareholders, and then 
awarded the maj<Jr portion of the loss (.$15,{)OO) to the now defunct 
company. Accordingly, quite apart from the nexus problem, I am a 
oot satisfied that the respondents made out a caae fmo the quantum 
of damages assessed by tlle trial judge. They "''ere arrived at 
without reference to accepted principles of business or properly 
valuation. For this reason I would not be prepared to anow the 
cross-appeal of the respondents. . 

In the result, for the reasons set out above, r would allow ilie 
appe.al.~ di.smis.s the eross~!lPPeal, and substitute a judgment 
dismissing tM plaintilfl!' action without disturbing the judgment 
on" the c·oun~·· t think,' that the appellant should have hfs .. 

l.I 

eostsooth here and below. . .0 

Appea~ dismi88edi 
croS8-<lppea~ all.cnt1ed. 

Southam Inc •• Ea.de and Aubry v. Council ufibe 
Corp. ~f the City of Ottawa and Corp.. of th.e City of Ottawa; 

Attorney General for Ontario. intervener 
[Indexed as: Sout.ham Inc. Y. Ottll.wa (Clty) eo.ncilJ 
Ol\.tMjQ Cc>url (GecMoJ. Divi.!~. DiWioM! COIlrl, 
~. McK~OIiII1I- (1.1'1(/: Farle/l Jl. M~ 16,1991" 

d 

tI 

Municlpalla.w - n,...Ja ..... -- VIo1.tiotl - Procee4iaga BY muJllcipallty -
Municlpel council. hoIlling "ffi:l'ut" in Clllllel"l - Whether retrer.t h lnfotmal 
lI.i8cuIion 1lW m.,. be heli In camera or meetlCf reqlrlred to be IWII. bt pllblic 
__ R«.reat a meet.inr .iace mr.tter6 IIea1t lI'ith onHnu.ily COlUItitutbt&' etUf1C:Il 
busiMIIS ami dealt wjtk te mo~ them m&terlaDy forward - Maaiclpal .Act, ! 
R.S.O. 1B8IO. e. 8CIZ, 8.1>5. 

(!ogrh -J~ction -),[~':'" Juc)l.dal1'tTkw appIlaIdon 1.0 set uhle 
eecklloll of mwrlcipll OOlIZIcll 10 hGkl retreat 5n t.lmera. - A{lpll~ heard. . 
atter ret:re&t eomplettd - IlIIIII.e net meat. 

'The Ottawa City Cooocil held a "retreat" at a lest>rt on ;; muary 26 and Zi, 1989. 
All Couneil members were Invitee! t.o !.he reme.t and exr:ept one wnCl wall ill, all 11 
mmbe1'4 r...t.ended. Cartaln. Iitai't members alao IlUellded. The agendJ. incladed 
mar..f u.em. that were within thll aeopa of ma\.ten nonm.l1y dealt with bf Council. 
Exa:neples of t1Ie ageNil. were 'an ovemew of 8 ~PitaI expenditlml plan, :&. oomId· 
en.tioo of all imrutrumu-e ma-.egemenl. Wary. IL rel'iew of prlliritiu for the next 
three ~. lilt! .. ~ of a.ddi.t.ional salerles for ¢Oullcilletr! who were 
~ hew. Thll retreat WN is ~ and the applkanta' teCjllelt to 'attel)d h 
wu refuJed. The s.ppli.eJ.ntg by way of judlclal re~ eoogtlc an DI'der to quasl) and. 
set Ulde COUIlclI'. ~ on the gwanr1that the retm.t. was ! meeting ¢ CCIWlciI 

*ReIeaaed J\Ule 2S, 1991.; re<:eiTed Novell1ber 20, 1001:. 

II 

b 

r: 

d 

• 

f 

g 

h 

SoIJ'nt,U( It."C. Y. IllT.lWA (Cl'nJ COUNCIL (Fadey J.) 7Zl 

thai. lI1lder the City's proeedunl by-law lnd under 8. 56 of tile ~paJ. Ad 
ougbe \(I be. ill public. . 

Held, the applks.t.iouhooJd bEgranted. 

Per McXoown J. (l)e&m.ara!a nd Farley JJ. COllCurring): Although tM retreat 
had a.Iready hee .. completed, til. issue -was not moot. A decision would rE801ve a 
cont.Nlversy betY.~n the partiesthlt eould recur. It WlI8 in the public iDteest to 
re6Dn'l! the issue, In allY eo.>eni., !;U If the lpPlieatioll. "W1iS moot, eM eatui had tba 
tfiscretion tohaar it. 

BtmJW8ki 11. C~ (A:ttimuIb~t). (19891 1 S.C.R. 342, 38 C.R,R. 232, ,(7 
C.C.C. (3d) 1,23 C.P.C. (2d) 10, &7 D.L.R. (4th) Ul, .02 N.R. 110,75 Bask. It. 
82, (J..989)SW.W.R. 91, spld 

p". brier' J. (D~III~ .ncJ4cK~ JJ. concurring): The key ~;i~&i! 
whetllet !.he oouncillOl'1l were recreated to ~~ncl or cliclln fal!t au.end a Amc;tiOl1·lI.t 
whieh lD31Mi11l Ol'dinarily eollSut.dAg Council's bnillel!li \l'1lI"e dealt with in sud! .. 
"'I., l1li to mo\"e the mat.t:en maleially forwud in the overall speet;rum of a Coan.cil 
clec:ision. In !>the!' words, 1I'U tilt ptlb1ie d-eprived CJ! \.he opportunity \(I obsarn a 
lIIaterial ~ rX tM oedsiO«HI1akil( proeesst If eo, th;; ~treai; was IIO~ an infurmal 
~n bat II. roeatmg thai. oUf.t to hll\'e been in public. It 11'&8 not relevant thai. 
tM retrelt did not .subitltute fr,r egul.arly scheduled meetings and t..\at. the retreat 
WlIt!! iniotntal andd[d ~ I>OCI!eiGIfhe rltual t.rappinp of l iGrms.l Cc)U.nciI meeting. 
Bllsed or. tl:ifllllilterial before the .,urt, the "l'et:rea~ was a meeting. 

Sotdh=t I1OC. v. Ha:mi1tcm-V~A (~00.1 Mumcip!l1i1:y) E¢~ 
Dm.t!tlopmellt COffGT~ (lll8S), fi O.R. (2d) 218, 33 Admin. L.R. 1215, ~ D.L.R. 
(4th) 131, 441 M.P.L.R. 1, 30 O.I.C. S9 (C.A.), revg (1986), 54 O.R. (2d) 21, 18 
.A.dmitI. L.R. 2M, 32 M.P .L,R. 2:2. 1< O.A.C. 1&1 (DiY. Ct.) {leave til appeal to 
ac.c. refused (lll89), 102 N.R. B8lt, 36 O.A.C. 215nt Va~ tI. ~ a:nd 
Gmwil~ Ccumy Bocmi uf E&Mio?!. (tij85), 51 O.R. (2d) 57'7, 21 Arlmlll. L.R. 36, 
20 D.L.R. (4th) 738, 3G )(.P.L.B 280, 11 O.A.;c. 14& IC.A.) [leave to appeal to 
S.C.C. refu8ed (1988), 54 O.R. (2d. 3~, 56 N.R. 159la, l6 O.A.C. 2:38n), dlrid 

StatIlte. refm'fd. t. 
Camrd.icm C~rf>f Riglits ~ 1l"4fdoma, &. 2(0) 
Mrm-kipaJ. Act, a.8.o. l$SO, e. 8O'i, &s, 65, !i9(l), 68 

ApPLICATION fur judicial Jeview of a mUnkipal. council decision. 

Neil R. Wilson and R. Hi(iey, for applicants. 
Cu:rey Thomson., for re.sp.;ndents. 
M.D. Lepo/sky, for inter.mer. 

FARLEY J. (DESw:ARAIl and MCKEOWN JJ. concurring) 
(orally):-Theae oral reaBors should be read in conjunction with 
the oral reasons of McXeoWl J. concerning the mootneaa aspect o( 
this matter. 

The applicants .sought a. juiici.al review of the decision of Ottawa 
City Council to hold in ClIm6'Il what was Ulrmed a"ref.reat# at the 
Calabogie Resort on ThnrsdJ.y, January 26 &lld Friday January Z7; 
1989. They wished an." orde: in the nature of cerliorari to quash 
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and set aside sutsion. They took too position that such were 
meetings of Coo:licit, PUl."S1l8Jlt to ~. ::~ <If Procedural By-Law 
384-68, as amen<' the Corporation of the City of Ottawa and i 

pursuant to So 5)e Municipal Ac~, R.S.O. 1980, e. 302, as 
amended, ought e been open to tlte jmb1ic. Their request to 
attend the Calal::.vents on either d~y was refused - initially 
by the mayor iibsequentJy by If v,ote of the councillors 
~~.~~ , ; b 

The events wncllons whieb emanated ,from the mayor's 
office and were ~r out of:CQilllcil ii$da. A number of sneh 
events had beer,since 1978, All TOOlnbera of Councii were 
invited to attend'lI did but one who ,\Iil.8 sick. Staff was aiso 
in attendance. T~ day had a detailed strnetured agenda (for ~ 
what was te:t't'rn.'Council eaucus"). 1ms a.gendA dealt with 
many items whidd be v.rithin the scope of mattel'S iIi which 
Council would triJy involve itself. Example.<> of these 
Thursday topics. be "Overview of i989-93 Capital Expen
diture Plan", "Il1lcture Management Strategy" and "'Review d 
of t.lu! Next Thl'u"s' Priorities by Service .Area". These are 
cl€arly forward-'~ matters. Friday v.~ a more restricted 
event. It was sci to be for the mayor and members of 
Council only", all certain staff members ~ present. The 
Friday topies wspecified but a.pparently included presen~ 
of councillors at 1 ftmctions, decorum at Council m~ting&, s 
relations with erf, the performance of the then chief a.drrrin
istrative officer a question of additional salaries to 00 paid to 
councillors who committee heads. Part of the material 
distributed for tht was termed "Infrastructure Management 
Strategy: Final I' da.ted JanUlU'] 17, 1989. It recommended.: f 
(1) that Cour»provein principle the InfraBtruet,ure 
Management ~ (2) 'that CQuneil approve the financial 
aetion plans fOl Infrastructure Management Strategy as 
briefly autlined e Executive Summary; (3) that Council 
approve the Se~'ice Rate Report; (4} that C<>uncil table 9 
the Subdivision tedevelopment Charges Reports in order 
that public eonsu on these reports may be undertaken and 
that staff report to the Council with the results of that 
consultation. 

Routing of ~ was, saj.d to go initially to the II 
Commtmity Sennd Operations Committee, next to the 
Policy, Prioritie Budgeting Committee and finally, to 
Council: It appetf. this routing was <:antemplated as taking 
place some time earl!, February as it was proposed in the 

Soll'l'1lAM lNC. Y. O'l'UWA (Cn'Y) CouNCIL (Farley J.} m 

document that a press conferenee be held in early February to 
inform the public of the City's intentions eon~rning infrastructure 

• mll.I1lI.gement and the public be invited to speak. to the two 
c:ommittees. For example, part of the report proposed that the 
City sewage seroee rate be increaaed from 9.47 per cent in 1988 
to 46.40 per rent in 1989. ' , 

Questions were raised by the councillors and some had: to be 
b subsequently answered by the 'staff III writing by memo dated, 

Feb1'U8l'Y 2. 1989, These queati.ons included: What is the Qottnm 
, ~ for the taxpay~ ,with ,the ·City's 'increases.in taxes ,And, 

ehlU'g'eS' and the Region's,mcre~:iii taxes and chB,rges? What is 
the econoinie development impaet' of increasing subdivision and 

c development cill'rges? , 
At'tOO Friday meeting one specific matter dealt with was that a 

committee of councillors was st.ruck for the purpose of investi
gating and reporting on the subject of additional salaries to be 
paid to eouncillors who were committee lleads. A report of this 
eommittee was approved and a.dopted by Council in September 

d 1989. 

• 

f 

Semon;; 00(1) and 58 or the MtJ.nicipalAct provide: 
55,(1) The meetin~, exeepl meetinp of a committee includin3' a eommitlAle 

cd the whale, of every council ••• abs.ll. be cpen to the pIlblic and M pem>n 
shall be excluded I.herefrom ~xcept for improper eondact. 

tiS. If \.here is 110 by.law or reeoluti.on exl:og I place of ~ a spec!l:1 
meeting shall be held Jt !.he place wilere the then last meeting waa held, 8llti I 

s.pecia1 meeting II1q he eittler open Ol' closed as ig tbe (JpjrliOil ri !.'he eoDlU:i!, 
expressed by resoIut.ioJl in In'ifini:,'tbe puhIk ~ requires. 

'The corresponding sections of.By-law 384-68 are: 
3(3) The rneet:mga, except I!1e9t:ing$. of a' eQrIIIIIJitee including a Committee 

()f t.'h.e Whole, ihall be open to tha public, &lid 00 penorI shall be exclUded 
therefrom except for Improper ecirukict.' 

8{6}{1) A &pecial meetmg may be ~er open or dOl5ed lIS in the opinioII of 
9 !he Counc:iI, ex.pret!IIed by molotioc! ia wrXIng', the publk interest, requiree. 

It was agreed by all parties thAt; the events were not called as a 
special meeting. 

The res~dents rely upon, the Court of Appeal decision in , 
Vllnderkloet 17. LHdsJ &: Gmwille CWni'lf Boc:rd of Education 

h (19B5), 5] O.R. (2d) 57'1, ID. D.l...R. (4th) 738 [leave to appiaJ to 
S.C.C. refUsed {l986). 54, O.R. (2d) 352n, 65' N.R. 1591J.], as 
authority for bolding.the Caiabogie events in camera.. Dubin J.A. 
for the eourt said, in dealing with's. 1.83(1) [rep. and. sub_ ~ (:, 
32, s. 51] of the E~ Act, &'8.0., 1980, Co l29 (which is 
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materially identical to s. 55(1) of the MU1ticipal. Act), at pp. 586-87 
O.R., pp. 747-48 D.L.R.: 

Wlth =peet. I 00 not think that the reqlli.rement t.lu.t the meet.ingi of tlu. II 

Board MOuld be open to the publie p:rWud£s mt'omW tiiscu.s&ons IlJ!I(Jng 
boilld members, either alone or witlt the aaC8tani:!e of 1heir !>ilIff. 

The Court of Appeal allowed the appeal as to the initial 
judgment that certain resolutions of. the Board of Education 
reorgani~ing three schools were void. The issue in, that case was b 
not whether the public should be allowed mm the meetings; hut 
whether the resolutions were void, the Board .having met inf0r.
mally at a dinner and then. in camera be.fore passing· the 
resolutions in B. ·publie :tneetingunattendedby lhepublic. and 
!:.hereafter reconfuming that decision at a iurlher.publlCmee.tiug c 
attended by the publle after newspaper announcementa. This 
distinetion W'3.S clearly reeogni2:ed in Southam Inc 'lI. HamiUon
Wentworlk (Regumal M~icipcilit-y) EC>Ofl.01nic Det'e~t 
GmnmitUe (JSI38), 66 O.R (2c!) 213, 54 D.L.R. (4th) 131 (C.A.) 
Deave to appeal to S.C.C. refused (1989), 102 N.R. 23&, 00 
O.A.C. 215n] {see Grange J . .A. at p. 219 O.R., pp. 136-:57 D.L.R.). d 

The respondents also suggested that the Hamilton-Wentworth. 
ease hinged en tbe laek of defurition of "meetings" in that 
committee's proeedural by--law. The'! contrasted that with their 
Procedural by-law 384-68 which in s. l(h) defined "meeting" as 
fonows: e 

l. In this ~ .. law, 

":Meeting" meant! a meeting of eouneil. 

(Emphasis added) 
However, this, in essence, appears to be a ci.reular definition 
which does not advance the matter. It is curiouS to note that the 
subsection of the proCedural by·law in question, s. "3(3) and the 
remainder of s, 3, refers to ~eeting" without capitalization of the 
fl.rst letter of the word. This connnent is made· in passing as, in our 
view, the question should be resolved on a Ilubstantive basis 9 
rather than one of form. Grange J.A., for the majority in 
Hamilton.-Wmtwori4, said at pp. 217-18 O.R., p. 135 D.L.R.: 

The Ily-law ~ DO deftnitloft of "meeimg" but. Black'. Law Dictionary, ~th 
ed. (lt79), at P. 888 m\ecta eormIIon pIIriance when it defiDes "meeting" as: 

. " ••• aD usem~ of a n.nber of per.8Ou for l4le pilt'pO!le at ~ flit! it 
actinr uJXlll ecme matter 01' :m&tter& in ~hic:h they ltave a 00illl'l'l0!l i~ 
.• !', In the -oontett of 2. statutory eommiUee, '~ 1h9Wd be ~ 
preted a& my ~gio w1Iieh tllme:!Dben oHlie CC!IItIIittee.81'e .lnvi.tedta 
di9c:uae Il:lJ.tten witllin ~ jlri!diwoll. And tllat is ~ what. wu bail\( 
dt>De 01\ that ~ ~ matter how the meeting ~be dis!Uised by the 

JI 

b 
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uze of terms aucli U ·workshop" or the wl.- to make 2. ianna1 report, the 
e>:>mmlttee membel:'l! were -raeeting to rua-s mattell! within their juri..dlction. 
What \.he -committee WlIIIl tryillf to cJo was to have 2: meeting ill tttm.mt, 
something ~Iy forbidden UIIdet' the b-y_~. 

He went on to say at p. 219 O.R., p. 136 D.L.R.: 
'Then i4 no doubt thl.t members of a wmmiitee, lDeeting Wonnally, can 
disctlB8 'I_tiona witbin t.ha jllriedieliQtl of the OQIJlrQttee printely, but when 
1111 IIlell'Ihers are 8LlaUZlOned to I. regulazi1 aeheda1&d meeting and there 
attempt to proeeed U. ~ they ve defea.ting tlle inl.ent and ptll'pO/!e rL 
colUlCil'& by-law whteh goverm their ~. 

The :respondents then sugge8~ thl$t .the net.that the .Calabogkl 
.ev~nts were not substitntes for ~tarlY .SehedUl.ed.ineetingswaS' 

. piVotat Howerert it would appear that th~ is rather a que&tion of 
c )ooldng at the essence of the events. Clearly, it is not a question of 

whether ali or any of the ritu.al trappings or a fonnal meeting of 
council are observed; for example, the prayer to commence the 
meeting or the seating of councillors at a U-Mapoo table. Ne.ither 
should it depend entirely on whether the meeting takes place 

Ii commencing at 2:30 p.m. on the first and third Wednesday of a 
month or is in substitution for such a Wednesday meeting. The 
key would appear to be whether the eouncillon; are requested to 
attend (or do, in fact, attend without summons) Ii( funct.ion at 
which. matters which would ordinarily form the basis of Council's 
business are dealt with in such a way as to move them materially 

• along the way in the overall 8pectrum of a Council decision. In 
other words, is the public being deprived of t.he opportunity to 
observe a material part of the decision-making proeess? 

Grange J.A. in HamilUl1lrWemwortk at .p. 219 O.R., p. 136 
D.L.R. agreed with what. Reid J. (dissenting) said in that case in 

f the Divisional Court «(1986), 54 O.R. (2d) 21, B2 M.P.L.R. 282) at 
p. Zl O.R, p. 290 M.P.L.R.: 

g 

h 

I am nl>t com!e>rttbJe with the fact \.hat. the Comml~te.! I!oIlelarto avoid itI 
own by·law by eall.Ing a meeUng a W1ltbhop. In V~oet the eo-m. Wi!! . 

apparently Mtialied that it had auft\ci<!ot evidence 0( vhat "nt on to be able 
tG d&cide that the meetingl were really ilIfonnal discuss!oll8. Here, *8 tl;e 
result ~ the ConImit!:&e's f~ Ol' re.fca.I i.o reveal what lI'1!JIIt on, ft do nee 
know. In 1111 opinion, If the Committee hopes i.o bring it!! meeting within the 
~CI/l a!furded by V~ee it ill Clbliged i.o :reYes! 'lcllOup to eme the 
eourt to dSQide whether or oct. what 000iU'I'l!d 1I'U & .eeUng or an jnfc:mal . 
d~on withill the ambit afV~ 

In· tbis case the !'eI!poooents indicated that no decisions ~ 
been made at the Calabogie eVents. Clearly, this is not the case 
with respect to the eoinnrittee struck then to investigate. and 
report on additional pay for committee heads. It should also be . 
noted that on croiS-examination of the COlDlcii's representative i~ 
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was confumed that there were no other documents producible 
beyond. what. the applicants then had (which were attaclled to 
their original material). The applicants were fortunate that they I 

'M!I'e able to obtain e1&ewbere the February 2, 1989 memorandum 
from the. chief administrative offieer to the mayor and eouneiUors 
conceming questions raised at the events and subsequent 
answers. They disclosed this to the respondents at the eross.ex· 
aminaUon. The subject of notes being taken at the events was I:t 
then raised but nothing furtller was submitted to the eouJ:1;. It 
stretehes credl"billty beycind the breilking poin:~ to underStand1low . , 
notes oon1dnot have been'made ~ the events, at least by,stid'f;' in 
Mier to prepare the February'2 menierandum. . ' ' .-

At the very least we have, m. reapeet. of the Calabogie events, e 
oouneiDors and the mayor meeting with staff: (i) to discuss in a 
s~ way matters whleh would ordinarily be the subject of 
Council business, (ill it wonld seem in part to make action-taking 
decisions (committee head pay committee) and, (ill) to materialiy 
move along a number of matters vis-a-vis council: (a) a~a items d 
as refleeted in the questions raised which were subsequently 
answered on matters that were on a eritieal path. with the next 
step being a. press release of the City's intentions in early 
February, as well as, (b) the futm-e or the chief administrative 
officer, as to- whom steps were taken shortly thereafter to dismiss 
before he eventually resigned. • 

It does not seem to IlS that there has been sufficient disclosure 
to the court to allow us to conclude with certainty the precise 
nature of what oceurred at the Calabogie event& Unfortunately 
this ~ weigh a.gainst the respondents in our aese809ment of 
'I'lhetber these events were genujne1y infonnal discussions within t, 
the ambit. of V cmd8rkioet (as disclosed 1n that C88e and theres1ter 
in HamiUon-W61I'boortk) or were in essence truly meetingS. :.,' 

We therefore have concluded that on the ba.si& of the material 
before us it appears that in essence the Calabogie events were 
meetings. Taking this view of the matter we find no need to g 
conside.- the applicants' further arguments based OIl the C<inadiI:m 
Charier of RighU attAi Fre«Wms and the alleged infringement of 
So 2(b) thereof by the c1osing,oftbe~ meetings t:O the media,. , 

We therefore ha\'e determined that the decision of CmiDcil to 
hold the meetings at Calabogie on J~miary 26 and 27, ls8'Dr in II 
cammt was contrary to By-law 884--68 and B. Pi) of the M~~ 
Act and exceeded the jurladiction of'the Council There Ii t,O'Qe an 
order issued in the nature of certiomri to quash and set aside that 
decision. 

BOllTJWI life. Y. O-m.WA, (CItY) CouXCIL (MeK.eoww J.) 'l88 

MCKEOWN J. (DESMAAAIS and FA.liLEY JJ. concurring) 
(oraUy):-Mr. Justice Sopinka.se~ out the doetrine ofmootness in 

• BorowBki iJ. Canada- (Attorney General), [1989] I B.C.R. 342, 57 
D.L.R. (4th) 281, at P. 358 S.C.R.t p. 239 D.L.R.: wherein he 
states: 

'!'lIe htriDe of mootDeaa Ia ,. aspect of a gmeral POIic:7 or praotice that a 
eoart lIIay dedlne to deckle a eua w1lieh rai&e; merely a lIypotheUeal O!" 

It ablltnld. 'qaeaJ:km. 'DIe ~ principle applies, when the clecisiOl1 .r tbe eourt ' 
will JIol. ba.~ the effect of.rteoMre aome ~ wbIek .«eeta or ~ 
a{(eeI; ,tb~· rigbt& of !be ~' If tM decla,ion or thil 0II'Ilrt Will .haTe DO 
'~cal etr~~ii'~~, t.1;Ie' cnuJ1: Wmu~ to~d, u.e ~~ , 

In 'this appiicati~n th~ decis,ion tlr:th~:~uit wili ~ve the effect 
of resolving a controversy which may affect the rights of the 

C parties. Subeeqo.ent to the initiation of the application there are no 
events which have occurred which affect the relationship of the 
parties and therefore a present live controversy exists. The 
retreat in question terminated January 27, 1989, but there may be 
future retreats. 

d Even if the applieation is moot we choose to exercise oar 
disc:retiOn to hear the application, sinee the facts in question meet 
the -three requirements set out by Mr. Justice Sopinka. in 
B('ff()'IQ8./ci, suprG, at pp. 35S-62 S.C.R., pp • .243-46 D.L.R. 

In 0'IIl' view there is an unresolved dispute as between the 
• parties which, if not resolved ~ wiU perforce ignore judicial 

economy. Also, the dispute deals w.it.h the interpretation rJf a 
statute, by·law or the Camdi4n Chmrter of RigktJ aM F1"88d0m8; 
which would be in the public interest to resolve, given the 
potential reC\U'1'eIlCe of the same problem b~ween the media and 

I m~iue.s. 
Order accordiwgl'll. 

g 

" 



CHART 1: ACCESS TO INFORMATION ORDERS INVOLVING SCHOOL BOARDS IN 1992 

FOIORDER APPEAL NO. BOARD OF EDUCATION DATE OF ORDER INQUIRY OFFICER SECTIONS THIRD PARTY DECISION 

M-B M-9100BO Halton Bd. of Ed. March 5, 1992 Tom Wright ss 14 & 22 Volunteers Access granted to records 
s.14(1)(f)&(h} involving Key Communication 
s.14(2) Program inclusive of identity 
s.14(3) of volunteers, correspond-

ence, questionnaires, surveys 
and program expenses. 

M-'1 M-91 0407 Wentworth County April 22, 1992 Tom Wright s.12· Outside Legal Upheld Head's decision !lQ! 
Board of Education Counsel retained to disclose 2 lawyer's letters 

by Board providing legal opinion on 
validity of noon hour bible 
clubs. 

M-27 M910075 Carleton Bd. of Ed_ July 13, 1992 Tom Wright s.2(1),s.11(1) none Access granted to records 
showing standing of 
institutions's schools in 
provincial reviews, school-by-
school and .board-wide of all 
system-wide tests. 

M-29 M-910070 Etobicoke Bd. of Ed.. July 30, 1992 Tom Wright s. 10(1) Outside Research Access granted to staff 
Company report on poverty in 

Etobicoke. No infringement 
of COI2~right Act. 

M-47 M-91036B Espanola Bd. of Ed. Oct. 7,1992 Tom Mitchinson s.6(1)(b) & 14 Board Employee Access granted to severed 
record of in camera minutes 
of Committee of Whole 
meeting covering departure 
of former Board employee. 

M-66 M-9200169 Dufferin-Peel R.C. Oct. 30, 1992 Tom Mitchinson s. 14(2)(d)(f)(g} Students Access granted to name of 
Separate School Board (h) & (j) and child who allegedly threw 

s.14(3) stone in playground for 
purpose of joining child as 
party to existing civil 
litigation, but no access 
granted to names of potential 
witnesses. 
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CHART 1: ACCESS TO INFORMATION ORDERS INVOLVING SCHOOL BOARDS IN 1992 

FOIORDER APPEAL NO. BOARD OF EDUCATION DATE OF ORDER INQUIRY OFFICER SECTIONS THIRD PARTY DECISION 

M-66 M-91 0360 Halton Bd. of Ed. Nov. 19, 1992 Holly Big Canoe s. 10(1 )(a) Apple Canada Access granted to school 
Inc. development proposal, to 

develop an advanced 
technical secondary school 

• with Apple Canada 
(letter of Intent & Proposal) 

M-71 M-91 0422 Nipissing Board of Dec. 10, 1992 Assistant s.22(2) Appellent's Wife 
Education Commissioner s.6(1 )(b) 

Tom Wright s.38(a) 

-L 

~ 
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Investigation 

192-10101 

191-46M 

192-17H 

192-16M 

192-50101 

192-60101 
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CHART 2: PRIVACY INVESTIGATION REPORTS INVOLVING SCHOOL BOARDS IN 1992 

Date of Order Inquiry Officer Issue COIIl'laint Decision/Recommendation 

March 27, 1992 Asst_ Commissioner Disclosure of School Board wrote to an individual IPC recommended school Board establish 
Cavouldan Personal lnfqrmation in her official capacity but at her stricter procedures in order to cOlll'ly 

(ie. home address) home address. with s.32 of the ~. 

April 1, 1992 Asst. Commissioner Collection of Board employee cOlll'lained about IPC recommended that medical expense 
Cavouldan Personal Information School Board collecting personaL cLaims be sent directly to the insurer, 

(ie. prescription! information by requiring empLoyees to rather than Board. 
medical expense submit prescription expense cLaims ALso, Board to destroy aLL existing 
cLaims) through their offices in order to be records regarding medical/dental/vision 

reimbursed through their medical cLaims within 6 months, and to notify 
insurance plan. all employees that records had been 

destroyed. 

May 1, 1992 Asst. Commissioner D i scl osure of School Board disclosed a person's IPC concluded that the inclusion of the 
Cavoukian Personal Information sociaL insurance number (SIN) without SIN was done in error, and that Board 

(ie. S.I.N.) their consent by including it on a had taken steps to ensure error not 
seniority list posted in the repeated. 
institution. 

July 1992 Asst. Commissioner DiscLosure of Student cOlll'lained School Board IPC concluded that since the info in 
Cavoukian Personal Information faculty alLegedly disclosed personal question was not recorded .it did not 

(ie. student) information to the cOlll'lainants meet the definition of personal infor-
parents without her consent. matton under s.2(1) of the Act. 

Aug. 12, 1992 Asst. Commissioner Personal Information \loman cOlll'lained her husband, a non- IPC determined that info regarding your 
Cavoukian avai lable in Catholic, received a letter from tax support is contained in a public 

databank Separate Board requesting him to record; s.27 did not apply to personal 
(ie. School Tax direct his taxes from public to info that had been maintained for 
Support) separate board and that this purpose of creating a record available 

constituted a misuse of personal to general public, information not used 
information. contrary to legislation. 

Aug. 28, 1992 Asst. Commissioner Disclosure o.f An individual cOlll'lained that his School Board acknowledged it should not 
Cavoukian Personal Information personal info (his name plus nature have done this, agreed to take steps to 

(ie. copies of cor- of request) had been improperly dis- ensure it didn't happen again. 
respondence.) closed by the School Board when it 

copied its reply to his request for 
access to records to five other 
individuals. 
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CHART 3: ACCESS TO INFORMATION ORDERS INVOLVING SCHOOL BOARDS IN 1993 

APPEAL NO. BOARD OF EDUCA nON DATE OF ORDER INQUIRY OFFICER SECTIONS THIRD PARTY DECISION 

M-9200373 Halton Bd. of Ed. Jan. 29, 1993 Inquiry Officer None None IPC found the Board's record 
Asfaw Seife search reasonable regarding 

access to purchase orders for 
supplying hardware and 
software to Board Computer 
Training Centre. 

M-9200003 Lincoln County Board of March 2, 1 993 Tom Mitchinson s.10 Nelson Canada Request by parent of student 
Education s.l 1 (h) te.sted for giftedness for copy 

of student's tests. IPC 
ordered Access be granted to 
severed copy of student's 
answer booklet of Stanford 
Binet Intelligence Scale 4th 
Ed. 
NOTE: Case under judicial 
Review 

c 

M-910462 Wellington County Board March 9, 1993 Assistant s.14 O.S.S.T.F. President of OSSTF had 
~of Education Commissioner requested from Board the 

Tom Mitchinson phone numbers of permanent 
.Q!: regularly employed 
federation members, but 
Board denied on basis 
personal information and 
disclosure would constitute 
unjustified invasion of 

- personal privacy, Federation 
argued s.14(2)(d) but IPC 
said not relevant; also argued 
s.32 but IPC said that 
section prohibits disclosure 
except in certain circum-
stances and does not create 
a right of access. IPC upheld 

- the Board's decision !J21 to 
disclose the phone numbers 
on the basis of the 
mandatory exemption in 
s.14(1 ). 
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CHART 3: ACCESS TO INFORMATION ORDERS INVOLVING SCHOOL BOARDS IN 1993 

FOIORDER APPEAL NO. BOARD OF EDUCATION DATE OF ORDER INQUIRY OFFICER SECTIONS THIRD PARTY DECISION 

M-99 M-9200349 The Cochrane, Iroquois March 10, 1993 Inquiry Officer s.2 Teacher's Aide Board was asked by parents 
Falls, Black River- Asfaw Seife s.14 of Special Needs child for 
Matheson District R.C. access to qualifications of 
Separate School Board named individual who had 

been hired for position of 
teacher's aide, who refused 
to give consent to disclosure. 
Qualifications are personal 
information due to definition 
including employment history 
and educational background, 
and under s.14(3)(d) dis-
closure would be an unjusti-
fiable invasion of personal 
privacy. IPC upheld Board's 
decision not to disclose 
qualifications of teachers's 
aide. 

M-100 M-9200154 The Carleton R.C. March 10, 1993 Inquiry Officer s.38(a) Children of Request for access to all 
Separate School Board Holly Big Canoe s.13 Appellant School Board records which 

s.2(1) document, explain or report 
incidents in which the 
person's spouse or 3 children 
(all under age 16) Q!: self 
were involved. Board granted 
partial access to 108 page 
record but denied access to 
4 pages. under s.38(s)(3) 
which formed basis of 
appeal. Appellant sought 
more records. Six further 
pages located and released 
during mediation. IPC con-
sidered whether the Board's 
search was 'reasonable'. 

continued ... 
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CHART 3: ACCESS TO INFORMATION ORDERS INVOLVING SCHOOL BOARDS IN 1993 

- ----- --- ------ --- -

APPEAL NO. BOARD OF EDUCATION DATE OF ORDER INQUIRY OFFICER SECTIONS THIRD PARTY DECISION 

M-9200154 The Carleton R.C. March 10, 1993 Inquiry Officer s,38(a) The Board had to demon-
Separate School Board Holly Big Canoe s.13 strate the number of people 

s.2(1 ) involved (15) and the nature 
of the extent of the search, 
such as OSRs; teacher's day 
book, teacher anecdotes & 
teacher records; school office 
files; special education, 
student services; trans-
portation files, etc.IPC 
ordered release of 4 pages of 
teacher's notes regarding 
comments made by children 
about their father because he 
was already aware of alle-
gations & CAS involvement, 
and IPC felt disclosure of 
remarks would not threaten 
children's safety or health. 

Appeal The Nipissing Board of March 10, 1993 Assistant s.38(a) Decision relates to Interim 
M-910422 Education Commissioner s.6( 1 )(b) Order M-71. IPC upheld 

Tom Mitchinson Board's decision to withhold 
records from disclosure under 
s.38(a). 

_ .. _----



CHART 3: ACCESS TO INFORMATION ORDERS INVOLVING SCHOOL BOARDS IN 1993 

r-F~ORDER 
---------- --------- --

APPEAL NO. BOARD OF EDUCATION DATE OF ORDER INQUIRY OFFICER SECTIONS THIRD PARTY DECISION 

M-103 M-9200147 Norfolk Board of March 11, 1993 Inquiry Officer ss 14(3) Board received a 10-part 
Education Asfaw Seife s.45( 1) request for access to files 

I 
regarding personal and 
financial matters of Board. 
Board provided a letter with 
a fee estimate for search 
time, photocopying and 
labour and notified them of 
the waiver provisions. IPC 
decided Board did not give 
sufficient detailed 
information or evidence to 
support the fee estimate, so 
not permitted to charge it. 
IPC also ordered Board to 
issue a final access decision 
within 15 days, and said that 
Board should have done so 
within original 30 days and 
not rendered an 'interim' 
decision based on the fee 
estimate. Interim decisions 
only appropriate if would be 
unduly expensive to produce. 
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CHART 3: ACCESS TO INFORMATION ORDERS INVOLVING SCHOOL BOARDS IN 1993 

APPEAL NO. BOARD OF EDUCATION DA TE OF ORDER INQUIRY OFFICER SECTIONS THIRD PARTY DECISION 

M-920218 Windsor Board of March 24, 1993 Tom Mitchinson s.54(c) Mother Natural father of student 
Education s,14 Student under age 1 6 requested 

2.2(1) access to 'registration 
maintenance screen' which 
was computer sheet of 
individuals and phone 
numbers Board was to 
contact in an emergency. 
Board denied access under 
s. 14. Student and mother did 
not consent to disclosure. 
Father not entitled to it 
because under s.54(c) did 
not have 'lawful custody' 
under divorce. IPC upheld 
Board decision not to release 
name and phone numbers of 
student, her mother or the 
mother's new spouse 
because under s. 14( 1) it is 
an unjustified invasion of 
privacy. 

M-9200140 Norfolk Board of March 25, 1993 Tom Mitchinson s. 14( 1) Co-op students Request for access to copy 
M-9200146 Education March 25, 1993 Tom Mitchinson s.2(1) and Service of 'accounts report' referred 
M-9200069 March 25, 1993 Tom Mitchinson providers and to at March 3/92 Board 

employees who meeting, which consists of 
are named in the list of cheques issued by 
accounts report. Board over 2-wk period to 

reimburse employees and 
service providers. Board gave 
access to summary of dis-
bursements but not actual 
accounts reports claiming 
s.14(1). IPC ordered 
disclosure of accounts report 
with the individuals named 
on the basis that info 
provided by an individual in a 
potential capacity or in 
execution of employment 
responsibilities is not 
personal information. 

continued ... 
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CHART 3: ACCESS TO INFORMATION ORDERS INVOLVING SCHOOL BOARDS IN 1993 

APPEAL NO. BOARD OF EDUCATION DA TE OF ORDER INQUIRY OFFICER SECTIONS THIRD PARTY DECISION 

Info about payments made to 
reimburse individuals 
(employees + service 
providers + co-op students) 
for expenses incurred in 
course of carrying out duties 
as public employees is not 
personal information and 
s. 14( 1) does not apply. 

M-9200246 Halton Board of March 31, 1993 Inquiry Officer s.2(1) Trustee Elected School Trustee who 
Education Holly Big Canoe presented rationale plus three 

motions on Key 
Communicator Program to 
Board on Jan. 15/92 
appealed Board's decision to 
release the report to a 
requester because it contains 
opinions and views that are 
personal information and 
release would constitute an 
unjustified invasion of 
privacy. IPC said views and 
opinions expressed by 
publicly elected official about 
Board program is not 
personal information. Only 
the Trustee's home address 
can be severed. Access to 
record granted. 

M-9200247 Halton Board of March 31, 1993 Holly Big Canoe s.21 Trustee IPC ordered access to 
M-9200162 Education s.14(1) various documentation 

s.2(1) concerning "Key 
Communicators" Program 
that had been distributed to 
Trustees • 
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CHART 3: ACCESS TO INFORMATION ORDERS INVOLVING SCHOOL BOARDS IN 1993 

APPEAL NO. BOARD OF EDUCATION DATE OF ORDER INQUIRY OFFICER SECTIONS THIRD PARTY DECISION 

M-9200350 The Northern District Apr. 22, 1993 Holly Big Canoe ss.2(1) Authors of Held: A teacher sought and 
School Area Board 14(2)(3) Letters obtained 2 letters written by 

s.38 (Parents) parents to the Principal & 
S.O. complaining about the 
teacher's conduct. Teacher 
complained the records were 
used against him without 
knowing the contents or 
accusers resulting in Board 
relocating him to another 
school 650 km away. Board 
denied request on basis it 
contained personal info about 
others, and after a reason-
able search denied the 
existence of any report. IPC 
held that an individual's right 
of access to their personal 
info is not an absolute right if 
the release of the info would 
constitute an unjustified 
invasion of other individual's 
personal privacy, but in this 
case it did not meet any of 
the exemptions in s.14. 
Therefore, the release of the 
letters was ordered, with 
only the address and tele-
phone numbers of the 
authors deleted. It was not 
sufficient teacher had 
alternative rights to 
disclosure in a grievance 
proceeding. 

M-9200243 Halton Board of April 26, 1993 Holly Big Canoe N/A N/A Held: Request by Trustee of 
Education Board to all info dealing with 

opinions expressed by the 
Trustee conducted during the 
Board Meetings between 
Apr. 1/92 & June 7/92. In 
response to request Board 
provided Trustee with a 
binder of records distributed 
at Committee of the Whole. 



CHART 3: ACCESS TO INFORMATION ORDERS INVOLVING SCHOOL BOARDS IN 1993 

FOIORDER APPEAL NO. BOARD OF EDUCATION DA TE OF ORDER INQUIRY OFFICER SECTIONS THIRD PARTY DECISION 

M-122 Trustee appealed on basis 
continued didn't think Board had 

conducted reasonable search 
of records. IPC reviewed the 
affidavits of Board personnel 
and was satisfied the 
searches for other records 
were reasonable in the 
circumstances. 

M-134 M-9300040 Hamilton Board of May 28, 1993 Holly Big Canoe Appeal by person claiming 
Education Board had records of a 

meeting held between the 
Principal, the requester and 
another student was denied 
on basis Board convinced FOI 
through affidavit evidence 
from FOI coordinator and 
Principal that no such notes 
were in existence, and that a 
reasonable manual search of 
the files and consultations 
with informed Board staff 
revealed no records. 

M-136 M-9200450 The Lanark Leeds & May 31, 1993 Anita Fineberg Father sought access to 
Grenville County Roman information regarding his 
Catholic Separate daughter from child's former 
School Board school and claimed additional 

records existed concerning 
her OSR; notes of meetings 
with school officials; psycho-
educ. assessment report, 
etc. At inquiry stage Board 
conducted search and 
produced a few more records 
but denied existence of 
others. FOI satisfied that 
Board had taken all 
reasonable steps to locate 
any records and provided 
supporting affidavit evidence, 
and, therefore, denied 
appeal. 

tD 



CHART 3: ACCESS TO INFORMATION ORDERS INVOLVING SCHOOL BOARDS IN 1993 

FOIORDER APPEAL NO. BOARD OF EDUCATION DATE OF ORDER INQUIRY OFFICER SECTIONS THIRD PARTY DECISION 

M-137 M-9200473 Halton Board of June 2, 1993 Irwin Glasberg Request for access to 
Education records concerning date of 

recruitment of four named 
individuals as "Key 
Communicators". Board 
denied existence of any such 
records. Issue was whether 
search for records was 
reasonable. FOI was satisfied 
the Board had conducted a 
reasonable search of all its 
records and outlined in its 
affidavits its record-keeping 
practice, steps taken to 
locate and inquiries made to 
staff and denied appeal. 

M-140 M-9300062 Halton Board of June 9, 1993 Holly Big Canoe Request for access to any 
Education records concerning 

discussions held between 
former Chair of Board and 
newspaper personnel, their 
names and dates of 
meetings, etc. Board denied 
access on grounds that 
records did not exist. Duty of 
Board to clarify request, and 
duty of FOI to ensure Board 
made reasonable efforts to 
identify and locate any 
records. The Act does not 
require an institution to prove 
to the degree of absolute 
certainty that the requested 
records do not exist. FOI 
satisfied that Board's search 
was reasonable and that 
Chair's affidavit outlined that 
contact with newspaper 
editor was by two telephone 
conversations on Nov. 9/91, 
and that no records of 
discussion were made of 
either. 

~ 
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CHART 3: ACCESS TO INFORMATION ORDERS INVOLVING SCHOOL BOARDS IN 1993 

BOARD OF EDUCATION DATE OF ORDER INQUIRY OFFICER SECTIONS THIRD PARTY 

York Region Board of June 11, 1993 Holly Big Canoe s. 14 Student 
Education 

Halton Board of June 11, 1993 Holly Big Canoe s.21 Computer 
Education s. 10 (1) Suppliers 

DECISION 

Request for access to all 
reports or written 
communication concerning 
attack on secondary school 
student. Board denied access 
~ased on it being personal 
information and mandatorily 
exempted under s.14. In 
upholding Board's decision 
and denying access, the FOI 
considered the fact the 
individuals were .!l2! 
employees of the Board; the 
incident was well-known in 
the community and even 
severing names and 
addresses would still result in 
individuals being identifiable. 
The FOI was not persuaded 
that disclosure would permit 
public scrutiny of Board 
activities or promote public 
health and safety, since there 
was no evidence that the 
Board's activities had been 
publicly called into question. 

Request for access to 
records describing the 
agreements and relation-
ships between the Board and 
the suppliers of computer 
hardware & software for use 
in a new secondary school. 
The third party suppliers 
objected to disclosure based 
on s.10 of the Act, which 
requires satisfying a 3-part 
test. The FOI accepted that 
the record info relating to 
sale and purchase prices for 
computer equipment is 
"commercial info", which by 
affidavits from the Board & 
suppliers have been attested 
to as "supplied in 
confidence" .• , continued 



CHART 3: ACCESS TO INFORMATION ORDERS INVOLVING SCHOOL BOARDS IN 1993 

FOIORDER APPEAL NO. BOARD OF EDUCATION DATE OF ORDER INQUIRY OFFICER SECTIONS THIRD PARTY DECISION 

M-145 (although not marked that 
continued way) and that disclosure 

would significantly: !2rejudice 
their com!2etitive !2osition 
(pricing and marketing) in the 
municipal and educational 
market and result in financial 
loss if disclosure made to a 
competitor. Since 3-part test 
met, FOI upheld Board's 
decision to deny access. 

M-148 M-9200343 Toronto Board of June 21, 1993 Asfaw Seife Terminated Board employee 
Education made a request for copies of 

an audit's findings and 
recommendations prepared 
by Peat, Marwick & Thorne 
on the Toronto School 
Board's operations. Board 
claimed no such records 
existed, and if they did the 
records were not within the 
Board's custody. Issue was 
whether or not the Board 
conducted a reason-able 
search to identify and locate 
the requested records. The 
Board's affidavit contained 
letters from 2 law firms 
attesting to nothing in their 
files, and 1 letter from Board 
Comptroller denying that any 
audit was requested or 
carried out by the firm, but 
the Board failed to satisfy the 
FOI that the search was 
reasonable since they failed 
to consult the accounting 
firm and did not physically 
search the files where such 
records would be kept if in 
existence. The FOI ordered 
the Board conduct a further 
search including contact with 

.... continued 
p 
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M-152 M-9200372 

CHART 3: ACCESS TO INFORMATION ORDERS INVOLVING SCHOOL BOARDS IN 1993 

BOARD OF EDUCATION DATE OF ORDER INQUIRY OFFICER SECTIONS THIRD PARTY 

Halton Board of June 26, 1993 Anita Fineberg s.4(1) Board's Auditors 
Education and Institute of 

Chartered 
Accountants of 
Ontario 

DECISION 

an experienced Board 
employee familiar with the 
records; an official from the 
forensic division of the 
accounting firm; and the 
Board's solicitors. 

Request for access to 
Board's external auditor's 
working papers on certain 
courses offered by the Board. 
The Board denied the 
existence of the records, and 
on appeal, agreed that the 
issue was whether the 
papers are records in the 
custody Q!. under the control 
of the Board. In determining 
the definition of "custody" & 
"control" a broad and liberal 
meaning was to be given and 
reference was made to 
several factors including the 
right to possession, right to 
regulate use of record; 
reliance on record, authority 
to dispose of record etc. The 
ICAO contended that 
"generally accepted auditing 
standards" consider audit 
"working papers" the 
property of the auditor, not 
the client, & such papers 
upon which the audited 
opinion is based have always 
remained in the physical 
possession of the auditor. 
The FOI upheld the Board's 
decision not to disclose, 
because they are not records 
in their custody or control • 
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CHART 3: ACCESS TO INFORMATION ORDERS INVOLVING SCHOOL BOARDS IN 1993 

BOARD OF EDUCATION DATE OF ORDER INQUIRY OFFICER SECTIONS THIRD PARTY 

Halton Board of June 28, 1993 Commissioner Other persons 
Education Tom Wright mentioned in the 

records. 

DECISION 

Request was made for 
access to all records 
containing personal 
information about the 
requester which were in 
custody and control of 
Board. The Board contacted 
several persons who were 
mentioned in the records to 
make representations on 
disclosure. One of these 
persons, an elected School 
Board Trustee, then appealed 
the Board's decision to 
release the requested records 
on the basis it contained 
personal information. The 
report at issue is entitled "A 
Report on the Key 
Communicator Program" and 
is identical to a record dealt 
with in Order M-114, which 
referred to the Trustee's 
opinions and views on the 
Board program as not being 
"personal" because they 
were expressed in capacity 
as publicly elected official. 
Therefore, the FOI upheld the 
Board's decision to disclose 
the records . 
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CHART 3: ACCESS TO INFORMATION ORDERS INVOLVING SCHOOL BOARDS IN 1993 

BOARD OF EDUCATION DATE OF ORDER INQUIRY OFFICER SECTIONS THIRD PARTY 

Simcoe County Board of June 30, 1993 Holly Big Canoe s. 39 (2) 
Education 

DECISION 

Parent requested access to 
all records in Board's control 
and custody concerning his 
son. Board granted access to 
contents of OSR but denied 
access to inventory list of 
items not contained in OSR, 
and later claimed could not 
locate them. Parent appealed 
decision not to release 
records re: special needs 
assessment; committee 
meetings; program plan; etc. 
Time period for appeal not 
infringed because parent's 
request for access to 
inventory list of items was a 
separate request from that of 
OSR. Board satisfied FOI that 
reasonable search of files 
was conducted. However, 
Board also made reference to 
4 items that were now 
destroyed because no longer 
current, accurate or 
conducive to improving 
child's instruction. FOI 
concerned that Board did not 
provide evidence of Board 
retention policy. 
Notwithstanding, FOI 
concluded Board did 
reasonable search of records. 
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APPEAL NO. 
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CHART 3: ACCESS TO INFORMATION ORDERS INVOLVING SCHOOL BOARDS IN 1993 

BOARD OF EDUCATION DATE OF ORDER INQUIRY OFFICER SECTIONS THIRD PARTY 

Halton Board of June 16, 1993 Anita Fineberg s. 45 (1) (6) 
Education 

DECISION 

Access request made to 
examine and receive copies 
of the attendance records at 
the A.C.T. (Adult Computer 
Training Centre) for 2-yr. 
period. Board said access 
would be granted subject to 
s. 14 removal of personal 
info., but at a cost of 
$465.40 (later revised to 
$251) for computer and 
manual search time, and 
preparation and 
photocopying costs. 
Requeste~ appealed fee 
estimate as excessive. Issue 
is whether estimated fees 
were calculated in 
accordance with s.45( 1). for 
which the onus is on the 
Board. In reviewing 
appropriateness of the 
estimate, the FOI indicated 
insufficient evidence to 
support search time of some 
records, and cannot charge 
photocopying fee per page 
plus hourly rate for feeding 
machine (photocopying fee 
includes it). The FOI revised 
the fee estimate to be 
$166.70 . 
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M-166 M-9200357 

CHART 3: ACCESS TO INFORMATION ORDERS INVOLVING SCHOOL BOARDS IN 1993 

BOARD OF EDUCATION DATE OF ORDER INQUIRY OFFICER SECTIONS THIRD PARTY 

Halton Board of July 23, 1993 Asfaw Seife s. 207 (4) 
Education Education Act 

s. 45 F.O.1. 

DECISION 

Request to examine the 
detailed eXQense accounts of 
5-named individuals over a 5-
year period. (receipts, 
invoices, phone bills & other 
supporting documentation). 
Board denied access under 
s. 14 - which was subject of 
earlier Appeal M-910315. 
Board determined that it 
involved extensive records 
and would cost $12,047 
(later $10,677.60) to 
assimilate and 2 months staff 
time. Requester appealed 
fee estimate, and Board's 
refusal to waive the fee. 
Requester relies on s.207(4) 
of the Education Act to claim 
she can examine the records 
free of charge, namely "the 
current accounts" of a board. 
The FOI ruled that "current 
accounts" (not defined in the 
Act, but ordinary dictionary 
definition did not include the 
requested material and 
referred instead to statement 
of Board's debits & credits. 
Therefore, s.207(4) does not 
apply. Board acknowledges 
the fee would create a 
financial hardship but denied 
waiver on basis waiver not 
"fair or equitable" to public 
taxpayers. The correctness 
of this decision was 
reviewable by the FOI, which 
uQheld the Board's decision 
not to waive the fee. 
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CHART 3: ACCESS TO INFORMATION ORDERS INVOLVING SCHOOL BOARDS IN 1993 

BOARD OF EDUCATION DATE OF ORDER INQUIRY OFFICER SECTIONS THIRD PARTY 

Halton Board of August 6, 1993 Anita Fineberg s. 14 
Education s. 45 (1) & (6) 

DECISION 

Request made for access to 
all records detailing 
expenditures for the years 
1987-1991 charged against 
the Director of Education 
Discretionary Expense 
Account. Board responded 
with interim decision granting 
partial access minus personal 
info of individuals named in 
account and a fee estimate 
of $685 to examine the 
records (but not get copies). 
Appeal of the estimate and 
its calculation made to IPC 
on basis s.207(4} of the 
Education Act permits free 
inspection of • current 
accounts· and copies at a 
cost of 25 ct per 100 words. 
The parties both cited 
different dictionary 
definitions for the term 
·current accounts· The 
Board relied upon the 
wording in s.234(4) of the 
Education Act which requires 
a Board to produce vouchers 
and documents relating to 
expenses to their auditors, 
but in s.207(4) these terms 
are not used. In support of 
its position the Board's 
Manager of Accounting 
submitted an affidavit stating 
that the monthly account 
reports for the current fiscal 
year constitute the current 
accounts. 

. .. continued 
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FOIORDER APPEAL NO. BOARD OF EDUCATION DATE OF ORDER INQUIRY OFFICER SECTIONS THIRD PARTY DECISION 

M-171 M-9200319 Halton Board of August 6, 1993 Anita Fineberg s. 14 IPC held that, just like Order 
continued Education s. 45 (1) & (6) M-166, "current accounts" 

refers only to statements in 
writing of debits and credits 
for current fiscal year, and do 
not include background 
documents which may have 

. in some way contributed to 
the numbers which appear 
on the statements, such as 
vouchers or invoices. Since 
the Education Act does not 
provide a charge or fee for 
the requested documents, 
then s.45 of MFIPPA does 
apply and Reg. 823. After 
considering the Board's 
submissions supporting how 
it calculated its fee estimate, 
the IPC upheld the estimate 
of $670 (but not the $15 
cost for driving to an off-site 
location to get the files.) 

M206 M-91 00443 Weiland County Roman October 26, Inquiry Officer sections - Victim/ Personal rep acting on behalf 
Catholic School Board 1993 Anita Fineberg 2 (1) (2) Complaintant of executrix of husband's 

6 (1) (b) estate requested records held 
12, 14, 38 (b), - Crown by Board pertaining to 
54 (a) Attorney's deceased who was former 

Office/Police employee. Employment 
records were released on 
basis related to admin of 
estate, but other records 
requested about alleged 
criminal conduct were denied 
on the basis were unjustified 
invasion of victim/ 
complaintant's privacy and 
not relevant to administration 
of estate. Board's decision 
upheld by FOI Commissioner. 
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M-221 

M-231 

CHART 3: ACCESS TO INFORMATION ORDERS INVOLVING SCHOOL BOARDS IN 1993 

-------.. ---.. -~ - -- ----.------~--------.-.. - .. -.- --------- - -- -_ .. _-----------------------_ ... - --_ .. _----

APPEAL NO. BOARD OF EDUCATION DATE OF ORDER INQUIRY OFFICER SECTIONS THIRD pARTY 

M-9300109 Board of Education for Nov. 10, 1993 Asst. s. 12 Solicitors acting 
the Borough of East Commissioner for Board 
York Irwin Glasberg 

M-9300159 Kirkland Lake - Nov. 19, 1993 Inquiry Officer sections Ministry of 
Timiskaming Roman Asfaw Seife 11 (c) & (d) Education 
Catholic School Board 9 (1) (b) 

10 (1) (a) & (c) 

M-9300292 Timiskaming Board of Dec. 3, 1993 Inquiry Officer s.21 Service Master of 
Education Holly Big Canoe s. 10 (1) (a) Canada Ltd. 

DECISION 

On appeal the FOI ordered 
the release of the legal 
account on the basis that it 
did not consititue legal 
advice, opinion, 
recommendations or 
strategy, and did not meet 
the test of being protected 
by solicitor-client privilege. 

Held: The Commission 
ordered the disclosure of a 
letter from the Ministry of 
Education to the Board citing 
the provincial contribution 
toward the transition costs 
arising from the amal-
gamation of the two scholl 
boards. 

Held: The Commission 
ordered Service Master to 
release a copy of its contract 
with the Board to the 
requestor because it did not 
contain personal information 
about any identifiable 
employees; and also it was a 
negotiated agreement (as 
stipulated in the contract) 
'and was .!lQ! information 
"supplied" to the Board . 
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CHART 4: ACCESS TO INFORMATION ORDERS INVOLVING SCHOOL BOARDS IN 1994 

APPEAL NO. BOARD OF EDUCATION DA TE OF ORDER INQUIRY OFFICER SECTIONS THIRD PARTY DECISION 

M-9300108 Metropolitan (Torontol Feb.1, 1994 Inquiry Officer None None Held: The Commission found 
Separate School Board Laurel Cropley the Board had conducted a 

reasonable search for records 
about external meetings and 
their corresponding expense 
accounts. The existence of 
these documents is a 
separate issue from that of 
the accuracy of the 
documents. 

M-9300058 Hornepayne Board of Feb. 1, 1994 Inquiry Officer s. 38 (b) Authors of letters Held: The Commission 
Education Donald Hale s. 2 (1) ordered the release of two 

s.14 Individuals letters written by 3rd parties 
named in letters about the appellant even 

though they were sent to the 
Chair of the Board and the 
authors had requested the 
letters be kept confidential 
and only reviewed if and 
when any further students 
asked. Although the letters 
contained personal infor-
mation, there was no 
evidence that disclosure of 
this information would 
contribute an unjustified 
invasion of another 
individual's privacy . 
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M-258 

CHART 4: ACCESS TO INFORMATION ORDERS INVOLVING SCHOOL BOARDS IN 

------_ .. _----

APPEAL NO. BOARD OF EDUCATION DATE OF ORDER INQUIRY OFFICER SECTIONS THIRD PARTY 

Appeal Hornepayne Board of Feb. 1, 1994 Inquiry Officer s.2(1) Authors of two 
M-9300058 Education Donald Hale s. 14 letters 

2.38(b) 

M-9200278 Toronto Board of Feb. 4, 1994 Inquiry Officer s. 2(1), s.8, Accounting firm 
Education Anita Fineberg s.10,s.12, that prepared the 

s. 14 records. 

1994 

-----------

DECISION 

Held: The IPC ordered the 
release of the two letters 
because the requesters right 
of access outweighed the 
other individuals' right of 
privacy. The onus and proof 
that disclosure of the 
personal info would 
constitute and unjustified 
invasion of privacy rests on 
the author & institution not 
the requester. 

Held: The FOI granted 
access to 19 records (37 
pages) of invoices submitted 
to the Board's solicitor but 
prepared by an accounting 
firm regarding forensic and 
investigative accounting 
services. The Board had hired 
the accounting firm to help in 
3 matters: suspected fraud 
in the Continuing Ed Dept.; 
altered student transcripts; 
potential wrongdoing by the 
Board's maintenance dept. 
The inquiry examined 
whether any of the requested 
info constituted 'personal 
information" and whether or 
not a mandatory or 
discretionary exemption 
applied to preclude its 
release. Info provided by an 
individual in a professional 
capacity or in the execution 
of employment responsi-
bilities is not "personal info". 
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APPEAL NO. BOARD OF EDUCATION DA TE OF ORDER INQUIRY OFFICER SECTIONS THIRD PARTY DECISION 

The Board cannot rely on s.8 
because internal institution 
investigations conducted as 
an employer do not 
constitute "law enforcement" 
as defined by the Act even 
while grievance hearings may 
result because the 
investigation must be 
conducted by the police. The 
mere involvement or interest 
of the police in the alleged 
offenses does not transform 
the Board's internal investi-
gation into a law enforce-
ment investigation. Also, 
there was no evidence 
provided by the Board that 
the investigation (police) was 
ongoing, or that any alleged 
harm would result from its 
disclosure, or that the release 
would result in depriving the 
subjects of the investigation 
of any rights. The inquiry 
officer rejected the Board's 
argument that s. 12 applied 
on the basis the auditor's 
invoices were not communi-
cators between the Board 
and a "legal adviser" (ie. 
solicitor) and are not directly 
related to the seeking, 
formulating, or giving of legal 
advice and were not part of 
any pending litigation 
package. The dominant 
purpose for creating the 
invoices was to ensure 
authorization by the Board 

----- - ,- -

for payment, not for giving 
-- ------
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M-259 

M-262 

CHART 4: ACCESS TO INFORMATION ORDERS INVOLVING SCHOOL BOARDS IN 1994 

APPEAL NO. BOARD OF EDUCATION DATE OF ORDER INQUIRY OFFICER SECTIONS THIRD PARTY DECISION I 
legal advice or for use in 
litigation. Although the 
invoices constitute 
commercial and financial info 
concerning the buying and 
selling of investigative 
services, the Inquiry Officer 
rejected the argument of 
s.10 exemption. The Board 
did not establish that the 
disclosure of fees for 
services rendered would 
significantlll I2reiudice the 
competitive position of the 
accounting firm. 

Appeal Metropolitan Separate Feb. 4, 1994 Inquiry Officer s. 19 Ministry of Held: The Board's response 
M-9300416 School Board (Toronto) Laurel Cropley s.22 (1) (a) Education letter was appropriate 

because it provided the 
basis/reasoning for referring 
to "Ministry confirmation" in 
earlier correspondence. 

M-9300371 Metropolitan Separate Feb. 7, 1994 Inquiry Officer s.2(1 ) Held: The FOI granted 
M-9300379 School Board (Toronto) Holly Big Canoe s. 11 (c) & (d) access to copies of computer 
M-9300380 s.14 generated expense account 
M-9300382 s.20 sheets, including 
M-9300383 s.22(4) attachments and receipts and 
M-9300384 credit card statements 
M-9300385 (except for the actual credit 

card numbers) for 7 named 
Board employees concerning 
the use of the credit card to 
pay for auto-related expenses 
for business or personal use. 
Since the records are 
expensive to produce, the 
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CHART 4: ACCESS TO INFORMATION ORDERS INVOLVING SCHOOL BOARDS IN 1994 

I APPEAL NO. BOARD OF EDUCATION DATE OF ORDER INQUIRY OFFICER SECTIONS THIRD PARTY DECISION 

I 
rulings on a "sample" of 
records prepared by the 
Board, will apply to all the 
other requested records. The 
Inquiry Officer did not 
consider s. 11 because the 
Board failed to raise it in its 
decision letter to the 
appellant. Since the records 
concern expenses or credit 
card charges incurred by 
employees during the course 
of their employment as public 
employees does not qualify 
as personal information. 
There is no evidence that the 
records contained info 
relating to "personal" i 

expenses. Since the records 
are not personal info, s.14 
was not considered. 

-- ----~----.----.-- _._------_ ... -_._-



MEMBER BOARDS 

NORTHERN REGION 

Airy & Sabine District School Area Board 
Asquith-Garvey District School Area Board 
Atikokan Board of Education 
Cammal District School Area Board 
Central Algoma Board of Education 
Chapleau Board of Education 
Cochrane-Iroquois Falls, Black River-Matheson 

Board of Education 
Connell and Ponsford District School Area Board 
Dryden Board of Education 
East Parry Sound Board of Education 
Espanola Board of Education 
Foleyet District School Area Board 
Fort Frances-Rainy River Board of Education 
Geraldton Board of Education 
Hearst Board of Education 
Hornepayne Board of Education 
James Bay Lowlands Secondary School Board 
Kapuskasing Board of Education 
Kenora Board of Education 
Kilkenny District School Area Board 
Kirkland Lake Board of Education 
Lake Superior Board of Education 
Lakehead Board of Education 
Manitoulin Board of Education 
Michipicoten Board of Education 
Mine Cenne District School Area Board 
Moose Factory Island District School Area Board 
Moosonee District School Area Board 
Muskoka Board of Education 
Nakina District School Area Board 
Nipigon-Red Rock Board of Education 
Nipissing Board of Education 
North Shore Board of Education 
Northern District School Area Board 
Red Lake Board of Education 
Sault Ste. Marie Board of Education 
Sudbury Board of Education 
Timiskaming Board of Education 
Timmins Board of Education 
Umfreville District School Area Board 
Upsala District School Area Board 
West Parry Sound Board of Education 

EASTERN 

Carleton Board of Education 
Le Conseil scolaire de langue fran~aise 

d'Ottawa-Carleton (publique) 
Frontenac County Board of Education 
Hastings County Board of Education 
Lanark County Board of Education 
Leeds & Grenville County Board of Education 
Lennox & Addington County Board of Education 
Prescott & Russell County Board of Education 
Prince Edward County Board of Education 
Renfrew County Board of Education 
Stortnont. Dundas & Glengarry County Board of Education 

APPENDIX 0 

CENTRAl. EAST 

Durham Board of Education 
East York Bmird of Education 
Haliburton County Board of Education 
Metro Toronto School Boan:! 
No'rth York Board of Education 
Northumberland & Newcastle Board of Education 
Ottawa Board of Education 
Peterborough County Board of Education 
Scarborough Board of Education 
Victoria County Board of Education 

SOUTHERN 

Brant County Boan:! of Education 
Haldimand Board of Education 
Lincoln County Board of Education 
Niagara South Board of Education 
Norfolk Board of Education 
Waterloo County Board of Education 
Wellington County Board of Education 
Wentworth County Board of Education 

CENTRAL WEST 

City of York Board of Education 
Le Conseil des ecoles fran~aises de 1a communaure 

urbaine de Toronto 
Dufferin County Board of Education 
Etobicoke Boan:! of Education 
Halton Board of Education 
Peel Board of Education 
Simcoe County Board of Education 
Toronto Board of Education 
York Region Board of Education 

WESTERN 

Bruce County Boan:! of Education 
Elgin County Board of Education 
Essex County Boan:! of Education 
Grey County Board of Education 
Huron County Board of Educati,on 
Kent County Board of Education 
Larnbton County Board of Education 
london Board of Education 
Middlesex County Boan:! of Education 
Oxford County Board of Education 
Perth County Board of Education 
Windsor Board of Education 
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Source: 
ONTARIO 

PUBUC SCHOOL BOARDS' 
ASSOCIATION 

439 University Avenue, Toronto, ON M5G lY8 
Tel: (416) 34O-254OIFax: (416) 340-7571 



APPENDIX P 

. SUMMARY OF RECOMMENDATIONS 

1. OPSBA recommends that the Standing Committee on the Legislative 

Assembly and the Information and Privacy Commissioner consult with 

municipal users to determine how the appeal process can be made 

simpler, more expeditious, and less costly. 

2. OPSBA recommends that consideration be given to reducing or removing 

the onerous and complex burden imposed by subs. 4(2) of the Act. 

3. OPSBA recommends that the Act be amended to state that where a 

group of documents all contains identical or similar kinds of information, 

the group may be treated as a single record for purposes of the 

institution's decision. 

4. OPSBA recommends that subsection 41 (6) remain intact. 

5. OPSBA recommends that subsection 45(2) of the Act be deleted. This 

amendment would give two hours free search time to requesters seeking 

their own personal information; thereafter the fees applicable to general 

records would apply. 

6.. OPSBA recommends that subsection 45( 1) of the Act be amended to 

allow institutions to charge for "the time spent reviewing a record, 

making a decision, and preparing a decision letter." 

7 . OPSBA recommends that the Act be amended to make a requester bear 

the onus of showing that a fee is unreasonable. 

8. OPSBA recommends that appeals involving fees of less than $1000 be 

resolved in a summary fashion by telephone conference. 

9. OPSBA recommends that the full costs be paid by the requester for 

information to be used for commercial purposes. 

Source: 

Ontario Public School Boards' Association 

Submission to the Standing Committee on the Legislative Assembly, 
presented by Helena Nielsen OPSBA Vice-President, January 20,1994, pp.16-18. 
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10. OPSBA recommends that the Act be amended to allow an institution to 

treat as a single request multiple requests from the same individual, 

whether or not they are received on the same day. 

11 . OPSBA recommends that section 15 of the Act be amended to exempt 

from disclosure a record that, 

(a) the requester already possesses, 

(b) contains information the requester already possesses, 

(c) has already been the subject of an access request by the same 

requester, or 

(d) contains the same information as another record that has already 

been the subject of an access request by the same requester • 

12. OPSBA recommends that the Act be amended to allow the head of an 

institution to decide to disregard a request to access to records if the 

request is vexatious, frivolous or amounts to an abuse of the right of 

access. Further, that this amendment be accompanied by a provision to 

allow the requester to appeal such a decision by the head of an 

institution. 

13. OPSBA asks the Standing Committee on the Legislative Assembly to 

consider whether it is necessary to regulate all of the activities currently 

caught by the privacy rules in Part II of the Act and, if so, whether the 

same rules .should apply to different types of activities. 

14. OPSBA recommends that Part II of the Act be amended so that it does 

not apply to an institution when it acts in the capacity of employer. 

Should regulation in this area be desired, OPSBA further recommends 

that workplace information use/collection/retention/disclosure be 

addressed through amendments to employment-related statutes that 

already exist. 

Ontario Public School Boards' Association 
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15. OPSBA recommends that Part II of the Act be amended so that it does 

not apply to school boards, and that any rules necessary to protect 

student privacy be incorporated into the Education Act. 

16. OPSBA recommends that the Committee inquire into the expenditure of 

public funds on investigations which the Commissioner has no statutory 

authority to conduct. 

17. OPSBA recommends that the Act not be amended to give the 

Commissioner power to order an institution to cease a use, disclosure or 

retention practice. 

18. OPSBA recommends that the Act not be amended to insulate the 

Commissioner from review of legal or factual errors in his decisions; in 

particular, it recommends that the Act not be amended to include a 

privative clause. 

Ontario Public School Boards' Association 
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Bill 49 MUNICIPAL FREEDOM OF INFORMATION 1989 

Bill 49 1989 

An Act to provide for Freedom of Information and 
Protection of Individual Privacy in 
Municipalities and Local Boards 
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ACCESS TO RECORDS 

4. Right of Access 
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EXEMPTIONS 
6. Draft by-laws, etc. 
7. Advice or recommendations 
8. Law enforcement 
9. Relations with governments 

10. Third party information 
I \. Economic and other interests 
12. Solicitor-client privilege 
13. Danger to safety or health 
14. Personal privacy 
15. Information to be published 
16. Exemptions not to apply 
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Section 

PART IV 
GENERAL 

Seclion 

50. Oral requests 
51. Information otherwise available 

45. Costs 52. Application of Act 

46. Powers mltl duties of 
Commissioner 

47. Regulations 
411. Offences 
49. Delegation of head's powers and 

liability of Crown 

53. Other Acts 
54. Exercise of rights of deceased, 

etc., persons 
55. Review of this Act 
56. Commencement 
57. Short title 

HER MAJESTY, by and with the advice and consent of the 
Legislative Assembly of the Province of Ontario, enacts as 
follows: 

1. The purposes of this Act are, 

(a) to provide a right of access to information under the 
control of institutions in accordance with the princi
ples that, 

(i) information should be available to the public, 

(ii) necessary exemptions from the right of access 
should be limited and specific, and 

(iii) decisions on the disclosure of information 
should be reviewed independently of the insti
tution controlling the information; and 

(b) to protect the privacy of individuals with respect to 
personal information about themselves held by insti
tutions and to provide individuals with a right of 
access to that information. 

Definitions 2.~ I) In this Act, 

"head", in respect of an institution, means the individual or 
body determined to be head under section 3; ("personne 
responsable") 

"Information and Privacy Commissioner" and "Commis
sioner" mean the Commissioner appointed under sub sec-

1987. c. 25 tion 4 (1) of the Freedom of Illformation and Protection of 
Privacy Act, 1987; ("commissaire a I'information et a la 
protection de la vie privee", "commissaire") 

R.S.O. t9110. 
c.302 

Bill 49 MUNICIPAL FREEDOM Of INfORMATION 1989 

"institution" means, 

(a) a municipal corporation, including a metropolitan, 
district or regional municipality or the County of 
Oxford, 

(b) 

(c) 

a school board, public utilities commission, hydro
electric commission, transit commission, suburban 
roads commission, public library board, board of 
health, police commission, conservation authority, 
district welfare administration board, local services 
board, planning board, local roads board, police vil
lage or joint committee of management or joint 
board of management established under the Munici
pal Act, 

any agency, board, commiSSion, corporation or 
other body designated as an institution in the regu
lations; ("institution") 

"law enforcement" means, 

(a) policing, 

(b) investigations or inspections that lead or could lead 
to proceedings in a court or tribunal if a penalty or 
sanction could be imposed in those proceedings, 
and 

(c) the conduct of proceedings referred to in clause (b); 
("execution de la loi") 

"Minister" means the Chairman of the Management Board of 
Cabinet; ("ministre") 

"personal information" means recorded information about an 
identifiable individual, including, 

(a) 

(b) 

information relating to the race, national or ethnic 
origin, colour, religion, age, sex, sexual orientation 
or marital or family status of the individual, 

information relating to the education or the medi
cal, psychiatric, psychological, criminal or employ
ment history of the individual or information relat
ing to financial transactions in which the individual 
has been involved, 
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(c) any identifying number, symbol or other particular 
assigned to the individual, 

(d) the address, telephone number, fingerprints or 
blood type of the individual, 

(e) the personal opinions or views of the individual 
except if they relate to another individual, 

(f) 

(g) 

(h) 

correspondence sent to an institution by the individ
ual that is implicitly or explicitly of a private or con
fidential nature, and replies to that correspondence 
that would reveal the contents of the original corre
spondence, 

the views or opinions of another individual about 
the individual, and 

the individual's name if it appears with other per
sonal information relating to the individual or 
where the disclosure of the name would reveal 
other personal information about the individual; 
("renseignements personnels") 

"personal information bank" means a collection of personal 
information that is organized and capable of being 
retrieved using an individual's name or an identifying num
ber or particular assigned to the individual; ("banque de 
renseignements personnels") 

"record" means any record of information however recorded, 
whether in printed form, on film, by electronic means or 
otherwise, and includes, 

(a) correspondence, a memorandum, a book, a plan, a 
map, a drawing, a diagram, a pictorial or graphic 
work, a photograph, a film, a microfilm, a sound 
recording, a videotape, a machine readable record, 
any other documentary material, regardless of phys
ical form or characteristics, and any copy thereof, 
and 
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subject to the regulations, any record that is capable 
of being produced from a machine readable record 
under the control of an institution by means of com
puter hardware and software or any other informa
tion storage equipment and technical expertise nor
mally used by the institution; ("document") 

"regulations" means the regulations made under this Act. 
("reglements") 

(2) Personal information does not include information 
about an individual who has been dead for more than thirty 
years. 

(3) Every agency, board, commission, corporation or other 
body not mentioned in clause (b) of the definition of "institu
tion" in subsection (1) or designated under clause (c) of the 
definition of "institution" in subsection (1) is deemed to be a 
part of the municipal corporation for the purposes of this Act 
if all of its members or officers are appointed or chosen by or 
under the authority of the council of the municipal corpora
tion. 

3.-(1) The members of the council of a municipal cor
poration may by by-law designate from among themselves an 
individual or a committee of the council to act as head of the 
municipal corporation for the purposes of this Act. 

(2) The members elected or appointed to the board, com
mission or other body that is an institution other than a 
municipal corporation may designate in writing from among 
themselves an individual or a committee of the body to act as 
head of the institution for the purposes of this Act. 

(3) If no person is designated as head under this section, 
the head shall be, 

(a) the council, in the case of a municipal corporation; 
and 
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(b) the members elected or appointed to the board, 
commission or other body in the case of an institu
tion other than a municipal corporation. 

PART I 

FREEDOM OF INFORMATION 

ACCESS TO RECORDS 

4.-(1) Every person has a right of access to a record or a 
part of a record in the custody or under the control of an insti
tution unless the record or part falls within one of the exemp
tions under sections 6 to 15. 

(2) Where an institution receives a request for access to a 
record that contains information that falls within one of the 
exemptions under sections 6 to 15, the head shall disclose as 
much of the record as can reasonably be severed without dis
closing the information that falls under one of the exemptions. 

5.-(1) Despite any other provision of this Act, a head 
shall, as soon as practicable, disclose any record to the public 
or persons affected if the head has reasonable and probable 
grounds to believe that it is in the public interest to do so and 
that the record reveals a grave environmental, health or safety 
hazard to the public. 

(2) Before disclosing a record under subsection (1), the 
head shall cause notice to be given to any person to whom the 
information in the record relates, if itis practicable to do so. 

(3) The notice shall contain, 

(a) a statement that the head intends to release a rec
ord or a part of a record that may affect the inter
ests of the person; 

(b) a description of the contents of the record or part 
that relate to the person; and 

(c) a statement that if the person makes representations 
forthwith to the head as to why the record or part 
should not be disclosed, those representations will 
be considered by the head. 
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(4) A person who is given notice under subsection (2) may 
make representations forthwith to the head concerning why 
the record or part should not be disclosed. 

EXEMPTIONS 

6.-(1) A head may refuse to disclose a record, 

(a) that contains a draft of a by-law or a draft of a pri
vate bill; or 

(b) that reveals the substance of deliberations of a 
meeting of a council, board, commission or other 
body or a committee of one of them if a statute 
authorizes holding that meeting in the absence of 
the public. 

(2) Despite subsection (1), a head shall not refuse under 
subsection (1) to disclose a record if, 

(a) in the case of a record under clause (\) (a), the 
draft has been considered in a meeting open to the 
public; 

(b) in the case of a record·under clause (1) (b), the sub
ject-matter of the deliberations has been considered 
in a meeting open to the public; or 

(c) the record is more than twenty years old. 

7.-(1) A head may refuse to disclose a record if the dis
closure would reveal advice or recommendations of an officer 
or employee of an institution or a consultant retained by an 
institution. 

(2) Despite subsection (1), a head shall not refuse under 
subsection (1) to disclose a record that contains, 

(a) factual material; 

(b) a statistical survey; 

(c) a report by a valuator; 
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(d) an environmental impact statement or similar rec
ord; 

(e) a report or study on the performance or efficiency 
of an institution; 

(f) a feasibility study or other technical study, including 
a cost estimate, relating to a policy or project of an 
institution; 

(g) 

(h) 

(i) 

a report containing the results of field research 
undertaken before the formulation of a policy pro
posal; 

a final plan or proposal to change a program of an 
institution, or for the establishment of a new pro
gram, including a budgetary estimate for the pro
gram; 

a report of a committee or similar body within an 
institution, which has been established for the pur
pose of preparing a report on a particular topic; 

(j) a report of a body which is attached to an institu
tion and which has been established for the purpose 
of undertaking inquiries and making reports or rec
ommendations to the institution; 

(k) the reasons for a final decision. order or ruling of 
an officer or an employee of the institution made 
during or at the conclusion of the exercise of discre
tionary power conferred by or under an enactment 
or scheme administered by the institution. 

(3) Despite subsection (1), a head shall not refuse under 
subsection (1) to disclose a record if the record is Il)ore than 
twenty years old. 

8.-{1) A head may refuse to disclose a record if the dis
closure could reasonably be expected to, 

(a) interfere with a law enforcement matter; 
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interfere with an investigation undertaken with a 
view to a law enforcement proceeding or from 
which a law enforcement proceeding is likely to 
result; 

reveal investigative techniques and procedures cur
rently in use or likely to be used in law enforce
ment; 

(d) disclose the identity of a confidential source of 
information in respect of a law enforcement matter, 
or disclose information furnished only by the confi
dential source; 

(e) endanger the life or physical safety of a law enforce
ment officer or any other person; 

(f) deprive a person of the right to a fair trial or impar
tial adjudication; 

(g) 

(h) 

(i) 

interfere with the gathering of or reveal law 
enforcement intelligence information respecting 
organizations or persons; 

reveal a record which has been confiscated from a 
person by a peace officer in accordance with an Act 
or regulation; 

endanger the security of a building or the security of 
a vehicle carrying items, or of a system or proce
dure established for the protection of items, for 
which protection is reasonably required; 

(j) facilitate the escape from custody of a person who is 
under lawful detention; 

(k) jeopardize the security of a centre for lawful deten
tion; or 

(I) facilitate the commission of an unlawful act or ham
per the control of crime. 

Idem (2) A head may refuse to disclose a record, 

(a) that is a report prepared in the course of law 
enforcement. inspections or investigations by an 
agency which has the function of enforcing and reg
ulating compliance with a law; 
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(b) that is a law enforcement record if the disclosure 
would constitute an offence under an Act of Parlia
ment; 

(c) that is a law enforcement record if the disclosure 
could reasonably be expected to expose the author 
of the record or any person who has been quoted or 
paraphrased in the record to civil liability; or 

(d) that contains information about the history, supervi
sion or release of a person under the control or 
supervision of a correctional authority. 

(3) A head may refuse to confirm or deny the existence of 
a record to which subsection (I) or (2) applies. 

(4) Despite clause (2) (a), a head shall disclose a record 
that is a report prepared in the course of routine inspections 
by an agency that is authorized to enforce and regulate com
pliance with a particular statute of Ontario. 

(5) Subsections (I) and (2) do not apply to a record on the 
degree of success achieved in a law enforcement program 
including statistical analyses unless disclosure of such a record 
may prejudice. interfere with or adversely affect any of the 
matters referred to in those subsections. 

9.-( I) A head shall refuse to disclose a record if the dis
closure could reasonably be expected to reveal information 
the institution has received in confidence from, 

(a) the Government of Canada; 

(b) the Government of Ontario or the government of a 
province or territory in Canada; 

(c) the government of a foreign country or state; 

(d) an agency of it government referred to in clause (a), 
. (b) or (c); or 

Idem 
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(e) an international organization of states or a body of 
such an organization. 

(2) A head shall disclose a record to which subsection (1) 
applies if the government, agency or organization from which 
the information was received consents to the disclosure. 

10.-(1) A head shall refuse to disclose a record that 
reveals a trade secret or scientific, technical, commercial, 
financial or labour relations information, supplied in confi
dence implicitly or explicitly, if the disclosure could reason
ably be expected to, 

(a) prejudice significantly the competitive position or 
interfere significantly with the contractual or other 
negotiations of a person, group of persons, or 
organization; 

(b) result in similar information no longer being sup
plied to the institution where it is in the public 
interest that similar information continue to be so 
supplied; 

(c) result in undue loss or gain to any person, group, 
committee or financial institution or agency; or 

(d) reveal information supplied to or the report of a 
conciliation officer, mediator, labour relations offi
cer or other person appointed to resolve a labour 
relations dispute. 

(2) A head may disclose a record described in subsection 
(I) if the person to whom the information relates consents to 
the disclosure. 

11. A head may refuse to disclose a record that contains, 

(a) trade secrets or financial, commercial, scientific or 
technical information that belongs to an institution 
and has monetary value or potential monetary 
value; 

(b) information obtained through research by an 
employee of an institution if the disclosure could 
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reasonably be expected to deprive the employee of 
priority of publication; 

information whose disclosure could reasonably be 
expected to prejudice the economic interests of an 
institution or the competitive position of an institu
tion; 

information whose disclosure could reasonably be 
expected to be injurious to the financial interests of 
an institution; 

(e) positions, plans, procedures, criteria or instructions 
to be applied to any negotiations carried on or to be 
carried on by or on behalf of an institution; 

(f) 

(g) 

(h) 

(i) 

plans relating to the management of personnel or 
the administration of an institution that have not yet 
been put into operation or made public; 

information including the proposed plans, policies 
or projects of an institution if the disclosure could 
reasonably be expected to result in premature dis-· 
closure of a pending policy decision or undue finan
cial benefit or loss to a person; 

questions that are to be used in an examination or 
test for an educational purpose; 

submissions under the Municipal Boundary Negotia
tions Act, 1981 by a party municipality or other 
body before the matter to which the submissions 
relate is resolved under that Act. 

12. A head may refuse to disclose a record that is subject 
to solicitor-client privilege or that was prepared by or for 
counsel employed or retained by an institution for use in giv
ing legal advice or in contemplation of or for use in litigation. 

13 . . A head may refuse to disclose a record whose disclo
sure could reasonably be expected to seriously threaten the 
safety or health of an individual. 
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14.-(1) A head shall refuse to disclose personal informa
tion to any person other than the individual 1<;> whom the 
information relates except, 

(a) upon the prior written request or consent of the 
individual, if the record is one to which the individ
ual is entitled to have access; 

(b) in compelling circumstances affecting the health or 
safety of an individual, if upon disclosure notifica
tion thereof is mailed to the last known address of 
the individual to whom the information relates; 

(c) personal information collected and maintained spe
cifically for the purpose of creating a record avail
able to the general public; 

(d) under an Act of Ontario or Canada that expressly 
authorizes the disclosure; 

(e) for a research purpose if, 

(i) the disclosure is consistent with the conditions 
or reasonable expectations of disclosure under 
which the personal information was provided, 
collected or obtained, 

(ii) the research purpose for which the disclosure 
is' to be made cannot be reasonably accom
plished unless the information is provided in 
individually identifiable form, and 

(iii) the person who is to receive the record has 
agreed to comply with the conditions relating 
to security and confidentiality prescribed by 
the regulations; or 

(f) if the disclosure does not constitute an unjustified 
invasion of personal privacy. 

(2) A head, in determining whether a disclosure of personal 
information constitutes an unjustified invasion of personal pri
vacy, shall consider all the relevant circumstances, including 
whether, 
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(a) the disclosure is desirable for the purpose of sub
jecting the activities of the institution to public scru
tiny; 

(b) access to the personal information may promote 
public health and safety; 

(c) access to the personal information will promote 
informed choice in the purchase of goods and ser
vices; 

(d) the personal information is relevant to a fair deter
mination of rights affecting the person who made 
the request; 

(e) the individual to whom the information relates will 
be exposed unfairly to pecuniary or other harm; 

(f) the personal information is highly sensitive; 

(g) the personal information is unlikely to be accurate 
or reliable; 

(h) the personal information has been supplied by the 
individual to whom the information relates in confi
dence; and 

(i) the disclosure may unfairly damage the reputation 
of any person referred to in the record. 

(3) A disclosure of personal information is presumed to 
constitute an unjustified invasion of personal privacy if the 
personal information, 

(a) relates to a medical, psychiatric or psychological 
history, diagnosis, condition, treatment or evalua
tion; 

(b) was compiled and is identifiable as part of an inves
tigation into a possible violation of law, except to 
the extent that disclosure is necessary to prosecute 
the violation or to continue the investigation; 
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(c) relates to eligibility for social service or welfare ben
efits. or to the determination of benefit levels; 

(d) relates to employment or educational history; 

(e) was obtained on a tax return or gathered for the 
purpose of collecting a tax; 

(f) describes an individual's finances, income, assets, 
liabilities, net worth, bank balances, financial his
tory or activities, or creditworthiness; 

(g) consists of personal recommendations or evalua
tions, character references or personnel evaluations; 
or 

(h) indicates the individual's racial or ethnic origin, sex
ual orientation or religious or political beliefs or 
associations. 

(4) Despite subsection (3), a disclosure does not constitute 
an unjustified invasion of personal privacy if it, 

(a) discloses the classification, salary range and bene
fits, or employment responsibilities of an individual 
who is or was an officer or employee of an institu
tion; or 

(b) discloses financial or other details of a contract for 
personal services between an individual and an 
institution. 

(5) A head may refuse to confirm or deny the existence of 
a record if disclosure of the record would constitute an unjust
ified invasion of personal privacy. 

15. A head may refuse to disclose a record if, 

(a) the record or the information contained in the 
record has been published or is currently available 
to the public; or 

(b) the head believes on reasonable grounds that the 
record or the information contained in the record 
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will be published by an institution within ninety 
days after the request is made or within such further 
period of time as may be necessary for printing or 
translating the material for the purpose of printing 
it. 

16. An exemption from disclosure of a record under sec
tions 7, 9, 10, 11, 13 and 14 does not apply if a compelling 
public interest in the disclosure of the record clearly outweighs 
the purpose of the exemption. 

ACCESS PROCEDURE 

17.-{ I) A person seeking access to a record shall make a 
request for access in writing to the institution that the person 
believes has custody or control of the record and shall provide 
sufficient detail to enable an experienced employee of the 
institution, upon a reasonable effort, to identify the record. 

(2) If the request does not sufficiently describe the record 
sought, the institution shall inform the applicant of the defect 
and shall offer assistance in reformulating the request so as to 
comply with subsection (1). 

18.~(1) In this section, "institution" includes an institu
tion as defined in section 2 of the Freedom of Information and 
Protectioll of Privacy Act, 1987. ("institution") 

(2) The head of an institution that receives a request for 
access to a record that the institution does not have in its cus
lolly or under its control shull make reasonable inquiries to 
determine whether another institution has custody or control 
of the record, and, if the head determines that another institu
tion has custody or control of the record, the head shall within 
fifteen days after the request is received, 

(a) forward the request to the other institution; and 

(b) give written notice to the person who made the 
request Ihat it has been forwarded to the other insti
tution. 

(3) If an institution receives a request for access to a record 
and the head considers that another institution has a greater 
interest in Ihe record. the head may transfer the request and, 
if necessary, the record to the other institution, within fifteen 
days ufter the request is received, in which case the head 
transferring the request shall give written notice of the trans
fer ,to the person who made the request. 
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(4) For the purpose of subsection (3), another institution 
has a greater interest in a record than the institution that 
receives the request for access if, 

(a) the record was originally produced in or for the 
other institution; or 

(b) in the case of a record not originally produced in or 
for an institution, the other institution was the first 
institution to receive the record or a copy of it. 

(5) Where a request is forwarded or transferred under sub
section (2) or (3), the request shall be deemed to have been 
mnde to the institution to which it is forwarded or transferred 
on the day the institution to which the request was originally 
made received it. 

19. Where a person requests access to a record, the head 
of the institution to which the request is made or if a request 
is forwarded or transferred under section 18, the head of the 
institution to which it is forwarded or transferred, shall, sub
ject to sections 20 and 21, within thirty days after the request 
is received, 

(a) 

(b) 

give written notice to the person who made the 
request as to whether or not access to the record or 
a part of it will be given; and 

if access is to be given, give the person who made 
the request access to the record or part, and if nec
essary for the purpose cause the record to be pro
duced. 

20.-(1) A hend may extend the time limit set out in sec
tion 19 for a period of time that is reasonable in the circum
stances, if, 

(a) 

(b) 

the request is for a large number of records or 
necessitates a search through a large number of rec
ords and meeting the time limit wo'uld unreasonably 
interfere with the operations of the institution; or 

consultations with a person outside the institution 
are necessary to comply with the request and cannot 
reasonably be completed within the time limit. 
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(2) A head who extends the time limit under subsection (1) 
shall give the person ~ho made the request written notice of 
the extension setting out, 

(a) the length of the extension; 

(b) the reason for the extension; and 

(c) that the person who made the request may ask the 
Commissioner to review the extension. 

21.-(1) A head shall give written notice in accordance 
with subsection (2) to the person to whom the information 
relutes before granting H request for uccess to H record, 

(a) 

(b) 

that the head has reason to believe might contain 
information referred to in subsection 10 (1) that 
affects the interest of a person other than the per
son requesting information; or 

that is personal information that the head has rea
son to believe might constitute an unjustified inva
sion of personal privacy for the purposes of clause 
14 (\) (f). 

(2) The notice shall contain, 

(a) a statement that the head intends to disclose a rec
ord or part of a record that may affect the interests 
of the person; 

(b) a description of the contents of the record or part 
that relate to the person; and 

(c) a statement that the person may, within twenty days 
after the notice is given, make representations to 
the head as to why the record or part should not be 
disclosed. 

(3) The notice referred to in subsection (1) shall be given 
within thirty days after the request for access is received or, if 
there has been an extension of a time limit under subsection 
20 (1), within that extended time limit. 
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(4) A head who gives notice to a person under subsection 
(1) shall also give the person who made the request written 
notice of delay, setting out, . 

(a) that the disclosure of the record or part may affect 
the interests of another party; 

(b) that the other party is being given an opportunity to 
make representations concerning disclosure; and 

(c) that the head will within thirty days decide whether 
or not to disclose the record. 

(5) Where a notice is given under subsection (I), the per
son to whom the information relates may, within twenty days 
after the notice is given, make representations to the head as 
to why the record or part should not be disclosed. 

(6) Representations under subsection (5) shall be made in 
writing unless the head permjts them to be made orally. 

(7) The head shall decide whether or not to disclose the 
record or part and give written notice of the decision to the 
person to whom the information relates and the person who 
made the request within thirty days after the notice under sub
section (1) is given, but not before the earlier of, 

(a) the day the response to the notice from the person 
to whom the information relates is received; or 

(b) twenty-one days ufter the notice is given. 

(8) A head who decides to disclose a record or part under 
subsection (7) shall state in the notice that, 

(a) the person to whom the information relates may 
appeal the decision to the Commissioner within 
thirty days after the notice is given; and 
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(b) the person who made the request will be given 
access to the record or part unless an appeal of the 
decision is commenced within thirty days after the 
notice is given. 

(9) A head who decides under subsection (7) to disclose the 
record or part shall give the person who made the request 
access to the record or part within thirty days after notice is 
given under subsection (7), unless the person to whom the 
information relates asks the Commissioner to review the deci
sion. 

22.-(1) Notice of refusal to give access to a record or 
part under section 19 shall set out. 

(a) where there is no such record, 

(i) that there is no such record, and 

Oi) that the person who made the request may 
appeal to the Commissioner the question of 
whether such a record exists; or 

(b) where there is such a record, 

(i) the specific provision of this Act under which 
access is refused, 

(ii) the reason the provision applies to the record, 

(iii) the name and position of the person respon
sible for making the decision, and 

(iv) that the person who made the request may 
appeal to the Commissioner for a review of 
the decision. 

(2) A head who refuses to confirm or deny the existence of 
a record as provided in subsection 8 (3) (law enforcement) or 
subsection 14 (5) (unjustified invasion of personal privacy) 
shall state in the notice given under section 19, 

(a) that the head refuses to confirm or deny the exis
tence of the record; 

(b) the provision of this Act on which the refusal is 
based; 
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(c) the name and office of the person responsible for 
making the decision; and 

(d) that the person who made the request may appeal 
to the Commissioner for a review of the decision. 

(3) A head who refuses to disclose a record or part under 
subsection 21 (7) shall state in the notice given under subsec
tion 21 (7), 

(a) the specific provision of this Act under which access 
is refused; 

(b) the reason the provision named in clause (a) applies 
to the record; 

(c) the name and office of the person responsible for 
making the decision to refuse access; and 

(d) that the person who made the request may appeal 
to the Commissioner for a review of the decision. 

(4) A head who fails to give the notice required under sec
tion 19 or subsection 21 (7) concerning a record shall be 
deemed to have given notice of refusal to give access to the 
record on the last day of the period during which notice 
should have been given. 

23.-(1) Subject to subsection (2), a person who is given 
access to a record or a part of a record under this Act shall be 
given a copy of the record or part unless it would not be rea
sonably practicable to reproduce it by reason of its length or 
nature, in which case the person shall be given an opportunity 
to examine the record or part. 

(2) If a person requests the opportunity to examine a rec
ord or part and it is reasonably practicable to give the person 
that opportunity, the head shall allow the person to examine 
the record or part. 

(3) A person who examines a record or a part and wishes 
to have portions of it copied shall be given a copy of those 
portions unless it would not be reasonably practicable to 
reproduce them by reason of their length or nature. 
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INFORMATION TO BE PUBLISHED OR A V AILABLE 

24.-(1) The Minister shall cause to be published a 
compilation listing all institutions and, in respect of each insti
tution, setting out, 

(a) where a request for a record should be made; and 

(b) the title of the head of the institution. 

(2) The Minister shall cause the compilation to be pub
lished within one year of the coming into force of this Act and 
at least once every three years thereafter. 

25.-(1) A head shall cause to be made available for 
inspection and copying by the public information containing, 

(a) a description of the organization and responsibilities 
of the institution; 

(b) a list of the general classes or types of records in the 
custody or control of the institution; 

(c) the title, business telephone and business address of 
the head; and 

(d) the address to which a request under this Act 
should be made. 

(2) The head shall ensure that the information made avail
able is amended as required to ensure its accuracy. 

26.-(1) A head shall make an annual report, in accord
ance with subsection (2). to the Commissioner. 

(2) A report made under subsection (1) shall specify, 

(a) the number of requests under this Act for access to 
records made to the institution; 

(b) the number of refusals by the head to disclose a rec
ord, the provisions of this Act under which disclo
sure was refused and the number of occasions on 
which each provision was invoked; 
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the number of uses or purposes for which personal 
information is disclosed if the use or purpose is not 
included in the statements of uses· and purposes set 
forth under clauses 34 (1) (d) and (e); 

(d) the amount of fees collected by the institution under 
section 45; and 

(e) any other information indicating an effort by the 
institution to put into practice the purposes of this 
Act. 

PART II 

PROTECfION OF INDIVIDUAL PRIVACY 

COLLECfION AND RETENTION OF PERSONAL INFORMATION 

21. This Part does not apply to personal information that 
is maintained for the purpose of creating a record that is avail
able to the general public. 

28.-(1) In this section and in section 29, "personal 
information" includes information that is not recorded and 
that is otherwise defined as "personal information" under this 
Act. ("renseignements personnels") 

(2) No person shall collect personal information on behalf 
of an institution unless the collection is expressly authorized 
by statute, used for the purposes of law enforcement or neces
sary to the proper administration of a lawfully authorized 
activity. 

29.-(1) An institution shall collect personal information 
only directly from the individual to whom the information 
relates unless, 

(a) the individual authorizes another manner of collec
tion; 

(b) the personal information may be disclosed to the 
institution concerned under section 32 or under sec~ 
tion 42 of the Freedom of Information and Protec
tion of Privacy Act, 1987; 

(c) the Commissioner has authorized the manner of 
collection under clause 46 (c); 
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the information is in a report from a reporting 
agency in accordance with the Consumer Reporting 
Act; 

the information is collected for the purpose of 
determining suitability for an honour or award to 
recognize outstanding achievement or distinguished 
service; 

(f) the information is collected for the purpose of the 
conduct of a proceeding or a possible proceeding 
before a court or judicial or quasi-judicial tribunal; 

(g) the information' is collected for the purpose of law 
enforcement; or 

(h) another manner of collection is authorized by or 
under a statute. 

(2) If personal information is collected on behalf of an insti
tution, the head shall inform the individual to whom the 
information relates of, 

(a) the legal authority for the collection; 

(b) the principal purpose or purposes for which the per
sonal information is intended to be used; and 

(c) the title, business address and business telephone 
number of an officer or employee of the institution 
who can answer the individual's questions about the 
collection. 

(3) Subsection (2) does not apply if, 

(a) the head may refuse to disclose the personal inform
ation under subsection 8 (1) or (2) (law enforce
ment); 

(b) the Minister waives the notice; or 

(c) the regulations provide that the notice is not 
required. 

Retention of 
perwnal 
infonnation 

Standard of 
accuracy 

Exception 

Disposal of 
perwnal 
infonnation 

Use of 
perwnal 
inCormation 

1987. c. 25 

Where 
disclosure 
permilled 

Bill 49 MUNICIPAL FREEDOM OF INFORMATION 1989 

30.-(1) Personal information that has been used by an 
institution shall be retained after use by the institution for the 
period prescribed by regulation in order to ensure that the 
individual to whom it relates has a reasonable opportunity to 
obtain access to the personal information. 

(2) The head of an institution shall take reasonable steps to 
ensure that personal information on the records of the institu
tion is not used unless it is accurate and up to date. 

(3) Subsection (2) does not apply to personal information 
collected for law enforcement purposes. 

(4) A head shall dispose of personal information under the 
control of the institution in accordance with the regulations. 

USE AND DISCLOSURE OF PERSONAL INFORMATION 

31. An institution shall not use personal information in its 
custody or under its control except, 

(a) if the person to whom the information relates has 
identified that information in particular and con
sented to its use; 

(b) for the purpose for which it was obtained or com
piled or for a consistent purpose; or 

(c) for a purpose for which the information may be dis
closed to the institution under section 32 or under 
section 42 of the Freedom of Illformatioll and 
Protection of Privacy Act, 1987. 

32. An institution shall not disclose personal information 
in its custody or under its control except, 

(a) in accordance with Part I; 

(b) if the person to whom the information relates has 
identified that information in particular and con
sented to its disclosure; 

(c) for the purpose for which it was obtained or com
piled or for a consistent purpose; 

(d) if the disclosure is made to an officer or employee 
of the institution who needs the record in the per
formance of his or her duties and if the disclosure is 
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necessary and proper in the discharge of the institu
tion's functions; 

(e) for the purpose of complying with an Act of the 
Legislature or an Act of Parliament, an agreement 
or arrangement under such an Act or a treaty; 

(f) if disclosure is by a law enforcement institution, 

(i) to a law enforcement agency in a foreign 
country under an arrangement, a written 
agreement or treaty or legislative authority, or 

(ii) to another law enforcement agency in 
Canada; 

(g) if disclosure is to an institution or a law enforce
ment agency in Canada to- aid an investigation 
undertaken with a view to a law enforcement pro
ceeding or from which a law enforcement proceed
ing is likely to result; 

(h) in compelling circumstances affecting the health or 
safety of an individual if upon disclosure notifica
tion is mailed to the last known address of the indi
vidual to whom the information relates; 

(i) in compassionate circumstances, to facilitate contact 
with the next of kin or a friend of an individual who 
is injured, ill or deceased; 

(j) to the Minister; 

(k) to the Information and Privacy Commissioner; 

(I) to the Government of Canada or the Government 
of Ontario in order to facilitate the auditing of 
shared cost programs. 

33. The purpose of a use or disclosure of personal inform
ation that has been collected directly from the individual to 
whom the information relates is a consistent purpose under 
clauses 31 (b) and 32 (c) only if the individual might reason
ably have expected such a use or disclosure. 
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PERSONAL INFORMATION BANKS 

34.-(1) A head shall make available for inspection by the 
public an index of all personal information banks in the cus
tody or under the control of the institution setting forth, in 
respect of each personal information bank, 

(a) its name and location; 

(b) the legal authority for its establishment; 

(c) the types of personal information maintained in it; 

(d) how the personal information is used on a regular 
basis; 

(e) to whom the personal information is disclosed on a 
regular basis; 

(f) the categories of individuals about whom personal 
information is maintained; and 

(g) the policies and practices applicable to the retention 
and disposal of the personal information. 

(2) The head shall ensure that the index is amended as 
required to ensure its accuracy. 

35.-(1) A head shall attach or link to personal informa
tion in a personal information bank, 

(a) a record of any use of that personal information for 
a purpose other than a purpose described in clause 
34 (1) (d); and 

(b) a record of any disclosure of that personal informa
tion to a person other than a person described in 
clause 34 (1) (e). 

(2) A record of use or disclosure under subsection (1) 
forms part of the personal information to which it is attached 
or linked. 
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RIGHT OF INDIVIDUALS TO WHOM PERSONAL INFORMATION 
RELATES TO ACCESS AND CORRECTION 

36.-{1) Every individual has a right of access to, 

(a) any personal information about the individual con
tained in a personal information bank in the custody 
or under the control of an institution; and 

(b) any other personal information about the individual 
in the custody or under the control of an institution 
with respect to which the individual is able to pro
vide sufficiently specific information to render it 
reasonably retrievable by the institution. 

(2) Every individual who is given access under subsection 
(I) to personal information is entitled to, 

(a) request correction of the personal information if the 
individual believes there is an error or omission; 

(b) require that a statement of disagreement be 
attached to the information reflecting any correction 
that was requested but not made; and 

(c) require that any person or body to whom the per
sonal information has been disclosed within the year 
before the time a correction is requested or a state
ment of disagreement is required be notified of the 
correction or statement of disagreement. 

31.-{ 1) An individual seeking access to personal informa
tion about the individual shall make a request for access in 
writing to the institution that the individual believes has cus
tody or control of the personal information and shall identify 
the personal information bank or otherwise identify the loca
tion of the personal information. 

(2) Subsections 4 (2) and 17 (2) and sections 18, 19,20,21, 
22 and 23 apply with necessary modifications to a request 
made under subsection (I). 

(3) If access to personal information is to be given, the 
head shall ensure that the personal information is provided to 
the individual in a comprehensible form and in a manner 
which indicates the general conditions under which the per
sonal information is stored and used. 

Exemptions 

Right to 
app.,al 

Bill 49 MUNICIPAL FREEDOM OF INFORMATION 1989 

38. A head may refuse to disclose to the individual to 
whom the information relates personal information, 

(a) if section 6, 7, 8, 9, to, 11,12,13 orI5 would apply 
to the disclosure of that personal information; 

(b) if the disclosure would constitute an unjustified 
invasion of another individual's personal privacy; 

(c) that is evaluative or opinion material compiled 
solely for the purpose of determining suitability, eli
gibility or qualifications for employment or for the 
awarding of contracts and other benefits by an insti
tution if the disclosure would reveal the identity of a 
source who furnished information to the institution 
in circumstances where it may reasonably have been 
assumed that the identity of the source would be 
held in confidence; 

(d) that is medical information if the disclosure could 
reasonably be expected to prejudice the mental or 
physical health of the individual; or 

(e) that is a research or statistical record. 

PART III 

ApPEAL 

39.-{1) A person may appeal any decision of a head 
under this Act to the Commissioner if, 

(a) the person has made a request for access to a record 
under subsection 17 (I); 

(b) the person has made a request for access to per
sonal information under subsection 37 (1); 

(c) the person has made a request for correction of per
sonal information under subsection 36 (2); or 

(d) the person is given notice of a request under subsec
tion 21 (1). 
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(2) An appeal under subsection (1) shall be made within 
thirty days after the notice was given of the decision appealed 
from by filing with the Commissioner written notice of appeal. 

(3) Upon receiving a notice of appeal, the Commissioner 
shall inform the head of the institution concerned and' any 
other affected person of the notice of appeal. 

40. The Commissioner may authorize a mediator to inves
tigate the circumstances of any appeal and to try to effect a 
settlement of the matter under appeal. 

41.-(1) If a settlement is not effected under section 40, 
the Commissioner shall conduct an inquiry to review the 
head's decision. 

(2) The Statutory Powers Procedure Act does not apply to 
an inquiry under subsection (1). 

(3) The inquiry may be conducted in private. 

(4) In an inquiry, the Commissioner may require to be pro
duced to the Commissioner and may examine any record that 
is in the custody or under the control of an institution, despite 
Parts I and II of this Act or any other Act or privilege, and 
may enter and inspect any premises occupied by an institution 
for the purposes of the investigation. 

(5) The Commissioner shall not retain any information 
obtained from a record under subsection (4). 

(6) Despite subsection (4), a head may require that the 
examination of a record by the Commissioner be of the origi
nal at its site. 

(7) Before entering any premises under subsection (4), the 
Commissioner shall notify the head of the institution occupy
ing the premises of his or her purpose. 

(8) The Commissioner may summon and examine on oath 
any.person who, in the Commissioner's opinion, may have 
information relating to the inquiry and, for that purpose, the 
Commissioner may administer an oath. 

(9) Anything said or any information supplied or any docu
ment or thing produced by a person in the course of an 
inquiry by the Commissioner under this Act is privileged in 
the same manner as if the inquiry were a proceeding in a 
court. 
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(10) Except on the trial of a person for perjury in respect of 
his or her sworn testimony. no statement made or answer 
given by that or any other person in the course of an inquiry 
by the Commissioner is admissible in evidence in any court or 
any inquiry or in any other proceedings, and no evidence in 
respect of proceedings before the Commissioner shall be given 
against any person. 

(11) A person giving a statement or answer in the course of 
an inquiry before the Commissioner shall be informed by the 
Commissioner of his or her right to object to answer any ques
tion under section 5 of the Canada Evidence Act. 

(12) No person is liable to prosecution for an offence 
against any Act, other than this Act, by reason of his or her 
compliance with a requirement of the Commissioner under 
this section. 

(13) The person who requested access to the record, the 
head of the institution concerned and any affected party shall 
be given an opportunity to make representations to the Com
missioner, but no person is entitled to be present during, to 
have access to or to comment on representations made to the 
Commissioner by any other person. 

(14) The person who requested access to the record, the 
head of the institution concerned and any affected party may 
be represented by counselor an agent. 

42. If a head refuses access to a record or a part of a rec
ord, the burden of proof that the record or the part falls 
within one of the specified exemptions in this Act lies upon 
the head. 

43.-(1) After all of the evidence for an inquiry has been 
received, the Commissioner shall make an order disposing of 
the issues raised by the appeal. 

(2) If the Commissioner upholds a decision of a head that 
the head may refuse to disclose a record or a part of a record, 
the Commissioner shall not order the head to disclose the rec
ord or part. 
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Conditions (3) The Commissioner's order may contain any conditions 

Notice of 
order 

the Commissioner considers appropriate. 

(4) The Commissioner shall give the appellant and the per
sons who received notice of the appeal under subsection 
39 (3) written notice of order. 

Delegation 44. The Commissioner shall not delegate to a person 
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other than an Assistant Commissioner his or her power to 
require a record referred to in section 8 to be produced and 
examined. 

PART IV 

GENERAL 

45.-(1) If no provision is made for a charge Dr fee under 
any other Act, a head shall require the person who makes a 
request for access to a record to pay, 

(a) a search charge for every hour of manual search 
required in excess of two hours to locate a record; 

(b) the costs of preparing the record for disclosure; 

(c) computer and other costs incurred in locating, 
retrieving, processing and copying a record; and 

(d) shipping costs. 

(2) Despite subsection (I), a head shall not require an indi
vidual to pay a fee for access to his or her own personal 
information. 

(3) The head of an institution shall, before giving access to 
a record, give the person requesting access a reasonable esti
mate of any amount that will be required to be paid under this 
Act that is over $25. 

(4) A head shall waive the payment of all or any part of an 
amount required to be paid under this Act if, in the head's 
opinion, it is fair and equitable to do so after considering, 

(a) the extent to which the actual cost of processing, 
collecting and copying the record varies from the 
amount of the payment required by subsection (1); 
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(b) whether the payment will cause a financial hardship 
for the person requesting the record; 

(c) whether dissemination of the record will benefit 
public health or safety; and 

(d) any other matter prescribed in the regulations. 

(5) A person who is required to pay a fee under subsection 
(1) may ask the Commissioner to review the amount of the 
fee or the head's decision not to waive the fee. 

(6) The costs provided in this section shall be paid and dis
tributed in the manner prescribed by the regulations. 

46. The Commissioner may. 

(a) offer comment on the privacy protection implica
tions of proposed programs of institutions; 

(b) after hearing the head, order an institution to, 

(i) cease a collection practice that contravenes 
this Act, and 

(ii) destroy collections of personal information 
that contravene this Act; 

(c) in appropriate circumstances, authorize the collec
tion of personal information otherwise than directly 
from the individual; 

(d) engage in or commission research into matters 
affecting the carrying out of the purposes of this 
Act; 

(e) conduct public education programs and provide 
information concerning this Act and the Commis
sioner's role and activities; and 

(f) receive representations from the public concerning 
the operation of this Act. 
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Regulations 47. The Lieutenant Governor in Council may make regu-
lations, 

(a) respecting the procedures for access to original rec
ords under section 23; 

(b) prescribing the circumstances under which records 
capable of being produced from machine readable 
records are not included in the definition of "rec
ord" for the purposes of this Act; 

(c) setting standards for and requiring administrative, 
technical and physical safeguards to ensure the 
security and confidentiality of records and personal 
information under the control of institutions; 

(d) setting standards for the accuracy and completeness 
of personal information that is under the control of 
an institution; 

(e) prescribing time periods for the purposes of subsec
tion 30 (1); 

(f) prescribing the payment and allocation of fees 
received under section 45; 

(g) prescribing matters to be considered in determining 
whether to waive all or part of the costs required 
under section 45; 

(h) designating any agency, board, commISSIon, cor
poration or other body as an institution; 

(i) 

0) 

prescribing circumstances under which the notice 
under subsection 29 (2) is not required; 

prescribing conditions relating to the security and 
confidentiality of records used for a research pur
pose; 

(k) prescribing forms and providing for their use; 
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(I) respecting any matter the Lieutenant Governor in 
Council considers necessary to carry out effectively 
the purposes of this Act. 

48.-(1) No person shall, 

(a) wilfully disclose personal information in contraven
tion of this Act; 

(b) wilfully maintain a personal information bank that 
contravenes this Act; 

(c) make a request under this Act for access to or 
correction of personal information under false pre
tences; 

(d) wilfully obstruct the Commissioner in the perfor
mance of his or her functions under this Act; 

(e) wilfully make a false statement to mislead or 
attempt to mislead the Commissioner in the perfor
mance of his or her functions under this Act; or 

(f) wilfully fail to comply with an order of the Commis
sioner. 

(2) Every person who contravenes subsection (l) is guilty 
of an offence and on conviction is liable to a fine not exceed
ing $5,000, 

(3) A prosecution shall not be commenced under clause (I) 
(d), (e) or (f) without the consent of the Attorney General. 

49.-(1) A head may in writing delegate a power or duty 
granted or vested in the head to an officer or officers of the 
institution or another institution subject to such limitations, 
restrictions, conditions and requirements as the head may set 
out in the delegation. 

(2) No action or other proceeding lies against a head, or 
against a person acting on behalf or under the direction of the 
head, for damages resulting from the disclosure or non-disclo
sure in good faith of a record or any part of a record under 
this Act, or from the failure to give a notice required under 
this Act if reasonable care is taken to give the required notice. 
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(3) Subsection (2) does not relieve an institution from lia
bility in respect of a tort committed by a head or a person 
mentioned in subsection (2) to which it would otherwise be 
subject and the institution is liable for any such tort in a like 
manner as if subsection (2) had not been enacted. 

Oral reque... 50.-(1) If a head may give access to information under 
this Act, nothing in this Act prevents the head from giving 
access to that information in response to an oral request or in 
the absence of a request. 
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(2) This Act shall not be applied to preclude access to 
information that is not personal information and to which 
access by the public was available by statute, custom or prac
tice immediately before this Act comes into force. 

51.-(1) This Act does not impose any limitation on the 
information otherwise available by law to a party to litigation. 

(2) This Act does not affect the power of a court or a 
tribunal to compel a witness to testify or compel the produc
tion of a document. 

52.-(1) This Act applies to any record in the custody or 
under the control of an institution regardless of whether it was 
recorded before or after this Act comes into force. 

Non:. f (2) This Act does not apply to records placed in the 
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ization other than the institution. 

Other Am 53.-(1) This Act prevails over a confidentiality provision 
in any other Act unless the other Act or this Act specifically 
provides otherwise. 

Idem (2) The following confidentiality provisions prevail over this 

R.S.O. 1980. 
c. 308 

R.S.O. 1980. 
c. 31 

Act: 

1. Section 90 of the Municipal Elections Act. 

.2. Subsection 57 (1) of the Assessment Act. 
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54. Any right or power conferred on an individual by this 
Act may be exercised, 

(a) if the individual is deceased, by the individual's per
sonal representative if exercise of the right or power 
relates to the administration of the individual's 
estate; 

(b) if a committee has been appointed for the individual 
or if the Public Trustee has become the individual's 
committee, by the committee; and 

(c) if the individual is less than sixteen years of age, by 
a person who has lawful custody of the individual. 

55. The Standing Committee on the Legislative Assembly 
shall, before the 1st day of January, 1994, undertake a com
prehensive review of this Act and shall, within one year after 
beginning that review. make recommendations to the Legisla
tive Assembly regarding amendments to this Act. 

56. This Act comes into force on the 1st day of January, 
1991. 

57. The short title of this Act is the Municipal Freedom of 
Information and Protection of Privacy Act, 1989. 
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