○

Libraries have well-established processes for selecting,
acquiring, cataloguing and circulating print content

○

Libraries have well-trained staff to handle materials and
provide services

○

Staff have familiarity with vendors, their services and
practices

○

There are several mature ILS on the market to support
library workflows

○

There is good understanding of how print materials in
library collections can be used

○
○
○

Collection Development: acquiring and weeding practices are well
established
Preservation: once a print book or journal is purchased, we own the item,
we own the device to store the item (i.e. bookshelf)
User Experience: understand clearly how it can be used in circulation, course
use, ILL

●
●

In the OCUL license this is 2 pages long
Definitions matter, words matter and having things clearly spelled out is
important

●
●

The devil is in the details of this section
This section deals with things like: does the licensor actually have the rights to
sell you the stuff they’re selling, who pays what if things go wrong, etc.

Separate this into a bunch of slides showing different clauses
Business terms like: price, scope of materials, term of agreement, liability/warranties
Access terms like: who’s allowed to use it, perpetual access, DRM, what we’re
allowed to do with it (downloading, linking, simultaneous users, embedding into LMS’,
etc.)
License vs. copyright - Although arguments have been made that in fact copyright
statute trumps any contract (see e.g. Di Valentino’s Conflict between Contract Law
and Copyright Law in Canada: Do Licence Agreements Trump Users’ Rights?) we
don’t have clarity on this point so it’s important to make sure that the license have all
the rights you need stated explicitly (including respect for copyright law)

Model licenses are fully developed, legally vetted, stakeholder approved, idealized
contracts that use library friendly language. By using licenses created by librarians
for librarian use, we give agency to the libraries to negotiate licenses from a more
comfortable space.
Model licenses are reviewed every few years in order to remove or revise sections,
clauses, or wording that are no longer relevant. For instance, some licenses used to
spell out technical requirements, like compatibility with Netscape, which is no longer
useful in a license. We try not to use ambiguous wording in our model license to
avoid misinterpretation, so we may revise wording to provide better clarity. We also
review model licenses to ensure that we capture new technologies, and to reflect
trends that have appeared in the library world since the last review. For instance,
data and text mining was recently added to both of OCUL’s model licenses, as well as
clauses regarding financial exigency and allowing institutions to opt-out of multi-year
agreements without penalty to themselves or to other current subscribers listed in the
business terms.
Vendor licenses are usually written from the perspective of a vendor’s legal counsel,
which means that the license represents the vendors best interests and are written in
‘legalese’. In my own experience, it can take some time to decipher what is being
said, and, sometimes more importantly, what is not being said. Using the vendor’s
license may result in negotiations taking a longer time as vendor licenses may not
include some of the clauses that a library requires and these must be added in. If a

vendor insists on using their own license, and a library must add clauses to this
license, it is common practice to take the necessary clauses directly from your own
institution’s model license, or a regional or national consortia model license and input
them directly, verbatim, into the vendor’s license. Thus you can feel confident that the
additional clauses are in your library’s best interests. You can also revise these
clauses in case your institution has specific requirements, but the basis of the clause
is there.

License are often resource specific in order to best capture resource specific
permitted and prohibited uses
Here is a chart of the most common resource-specific licences. This chart is also on
the handout, so I’ll go on to more detail about each of these.

A&I licenses are usually vendor licenses, and may only consist of a few terms and
conditions, and a handful of other clauses. There may not be a model license
available for these types of resources because the labour involved in creating a
model license isn’t on par with the content of the resource, which is just as easily
covered by the vendor license. This license only covers the abstracts and/or indexes
that directs a user to full text content, which is likely covered under a completely
different license agreement. Aggregator vendors like Proquest and Ebsco may not
ever require a renegotiation or updated business terms after each contract term, but
vendors who are also the content creator, like Elsevier, will usually require updated
business terms for each contract term. If the aggregator cannot extend rights
requested by the library negotiator, it is often stated within the A&I license that a user
can contact the publisher of the specified content and ask them directly for the right
they need.

We try to use our journal & database model license whenever we can, but it’s not
always possible. This is the most used license type, and involves more negotiation
than the A&I license as both the library and the vendor may have very specific
permitted uses and restrictions, and responsibilities. The license is often renegotiated
after each contract term, and is usually negotiated directly with the content creator.
This is a benefit because the content creator is able to give or reject requested
permissions. The negotiator of this license may focus on clauses that are not
included in the A&I license, such as termination, post-termination right, and backfile
access. These clauses are very important when considering a resource for addition
to your institution’s collection or the cancellation of a resource. Libraries will want to
ensure that they have the right to keep the content for the years they have purchased,
are able to archive that content in their medium of choice, and that they have access
to the backfile of journal content during the subscription term. The pricing will be
explicitly listed in the business terms, and will be updated at the start of a new
contract term.

The ebook license is still a relatively new type of license and so the model license is
reviewed every few years. As ebooks continue to use new technologies, these
technologies must be reflected in the license. If using a vendor license for ebook
content, a library may want to renegotiate the content license as they are purchasing
a new collection to ensure that new technologies are reflected, or as vendor anxieties
about various uses become less important due to new abilities to track content.
Negotiations can be tense as some ebook vendors require restrictive digital rights
management or do not wish to grant libraries the right to fulfil interlibrary loan
requests, but these issues are becoming less of a burden as more publishers are
aware of security features in platforms, and as libraries insist on less limiting
restrictions on purchased content .

A media contract is used to license audiovisual content. OCUL does not yet have a
model license for media content, but it is very possible that we create one in the near
future as we license more and more audiovisual content. It is still a new resource
type to license, so there are many issues that will be need to be addressed or
readdressed in the future, so the license should be reviewed after each contract term.
What makes the negotiation process complicated are the anxieties about piracy,
restrictions on where a user may consume content, if there are non-Authorized Users
consuming content with Authorized Users for instance, accessibility issues, and
issues surrounding copyright.

This is the last of the top 5 license types, and represents very few of the resources
that I negotiate for the OCUL schools. I have added this license because I’ve seen an
increase in schools purchasing tools, especially tools to help them keep track,
compare, and analyse their electronic resources. Since we would use it so
infrequently, and because the license would be extremely specific, there is no model
license for OCUL to negotiate with. I don’t believe that it would be needed. The
vendor of the tool will very likely have a contract that explains how the tool may and
may not be used, and in general, they would like the authorized users to use the tool
in the capacity that it was built for, and are generally unwilling to limit the usefulness
of the tool. The main focus of the license would be that only authorized users are
allowed to use the tool. Each subscribing institution would likely have each user
create an account in order to comply with the vendors authorized user restriction.
The license, unlike any of the previous licenses, would not allow walk in users to use
their resource, and may only allow for a certain number of accounts to be made. This
license would likely not need to be renegotiated unless an institution was considering
an irregular use of the tool.

There are many advantages and disadvantages to institutional vs consortial licensing.
The biggest advantage for consortial licensing is time and manpower - Individual
libraries may not have a dedicated staff who only manages their licensing, and
instead licensing is a responsibility of one staff member. Consortial licensing is also
managed by a staff member that has many other tasks, but they have a specialized
committee to engage with when reviewing and negotiating licenses. This committee
ensures that the needs of the various subscribing institutions are met, and that the
best interest of the group remains the goal. For institutional licensing the biggest
advantage is that the contract will always be in the, best interest of that institution, and
the licensor can delete any clauses that are not applicable for their institution without
having to worry about the needs of other libraries. But they may not have a readily
available group of licensors on which to rely when they come to a jam.
There are plenty of disadvantages to both institutional and consortial licensing - for
institutional again time is a disadvantage - if you are rushed during a negotiation you
may miss opportunities to do a line by line review of the license, so often changing
one word can change the entire meaning of a clause. For consortial licensing, a
disadvantage is that it is not possible to make all subscribing schools happy with the
license, and deciding which school do disadvantage is not a fun job. As well, if a
school feels that they are at too much of a disadvantage, that can hold up the entire
process until we can work out internally how to appease both that institution, the other
institutions, as well as the vendor. Plus, since licensing takes up so much time, it is
difficult to work on more than one license at a time, so there is constantly a very long

list of licenses waiting to be negotiated.

-if licenses only do one thing: give us a head start at building agreement
-also legal teams, and completely inflexible management teams… has to be some
give and take, which leads to...

don’t be a Pierre
▪ It is impossible to make
everyone happy

broken telephone...purpose of this presentation!!!

- It is highly unusual to get everything your institution desires in a negotiation process,
because as librarians, we want everything, but you may be able to get most of what
you want, if you know what it is you want. I would suggest to have a list of things you
absolutely must have. If your institution’s mandate includes being a provider of ILL,
then you must have the right to provide interlibrary loans, this is a must. If your
institution doesn’t normally use text or data mining, outside of some special
circumstances, then this is a nice-to-have use that can be traded for ILL. The key is
to know where your institution stands on each permitted use and to list them in order
from must have to nice to have, and to have this list readily available when in
negotiation AND to have it available for future library licensing staff

While in the negotiation process, things can get a little heated. It is a good idea to
remember that the person on the other end of the email is a human, who is doing their
job, and faces different constraints than we do, and we may never know what those
constraints are. It’s never a bad idea to allow yourself to cool off before sending that
“strongly worded” email, or better yet...

If things do get to a point where they are stalled, setting up a call between the
negotiators can do so much for getting the process back on track. Too often tone and
meaning are misread in emails, context is lost in the long email threads and there are
so many emails and versions of the license, and everyone is frankly sick of looking at
this document, that a 5 minute phone call is refreshing and does wonders to clear up
what each party needs to close the license and get it signed. It’s very effective.

-

Vendor have their licenses crafted by their legal teams/person some are more
impenetrable than others but it’s almost never everyday language
Licenses are very dense and the devil is often in the details (e.g. if the worst
happens and the issue winds up in court what are the maximum damages that
could be awarded?)
The standard vendor license is always written to their best advantage. In some
cases their terms are fairly close to what you would want but often there are
key things missing or the wording is vague or the license creates restrictions
that you can’t bear
The work around for this is to use model license language whenever possible - the
vendor may not go for the whole model license but model license language is libraryfriendly and our clauses are usually better (for us) than whatever is in the vendor
license.

Tying in with the language issue
There’s a lot of explaining and education
Vendors may or may not have an interest in concluding things quickly
You may find disagreement arising out of individual words
This is why consortia are essential - individual libraries simply do not have enough
staff hours to negotiate licenses to all the products they need. Consortia have staff
expertise and time to devote to securing the best deals.

• Negotiations can last for
months (even longer at the
consortial level)
• Lack of shared understanding
(and sometimes language)

-

Negotiating is tedious - things go much more smoothly if you have clearly
articulated reasons for why you need things… and the reasons don’t have to
based on grand principles - it could be something as simple as we don’t have
the knowledge to
Example: reprisk license changing jurisdiction from Switzerland to the UK b/c
just like they had no idea about Canadian law, we had no idea about Swiss
law but both of us had a passing familiarity with UK law and were able to
come to an understanding

